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LATIN AMERICA AND INTERNATIONAL LAW 

The entry of Latin America into the community of nations is 
one of the most important facts in the history of civilization. It 
resulted not only in widening the field occupied by International 
Law but also in radically modifying its character. Although the 
Latin States of America inherited the civilization of the peoples 
of Europe, they developed along different lines. In number, and 
in the fact of their common origin they were like the members of one 
large family who had been suddenly and almost simultaneously 
called into independent life. 

This combination of circumstances caused these nations, upon 
their appearance in the general society of states, to exclude from 
their constitutions the principles of European public law which did 
not harmonize with the special character of their organization; and 
to reject, in their foreign relations, those principles and practices 
that were incompatible with their independent position or that did 
not favor their special conditions of development. 

In this new community of states, problems of International Law 
sui generis and problems distinctively American arose and thus 
made possible the uniform regulation of matters of special interest 
and even in some cases of matters of universal interest regarding 
which a general world consensus of opinion had not yet been formed. 
Furthermore, this new society of states proclaimed principles which 
could only with great difficulty be brought forth from their hiding- 
place in an isolated convention or the usage of some European state. 

To show in what manner, and up to what point, the Latin nations 
of America contributed to the development of the Law of Nations 
is the task set before us in this article, a work which, in spite of its 
importance, has not yet been undertaken by any of the publicists 
of Europe or America. 1 

i Every day, however, greater interest is being displayed in this continent in 
the investigation of that subject, as is shown by two very significant facts. The 
first is the initiative taken by the " American Academy of Political and Social 
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We shall divide this study into three sections corresponding to 
the three periods into which the diplomatic history of Latin America 
naturally falls. 

The first period, which begins with the independence and runs to 
the middle of the nineteenth century, is interesting to a high degree, 
because in it the conditions under which the Latin- American States 
came into the life of independent nations and the influences bear- 
ing on their developmen,,, are made manifest. The principal trait 
of this period is the growth of a twofold sentiment of solidarity. 
The United States felt its solidarity with Latin America in all 
that concerned the independence of the nations of the New World. 
The Latin States recognized the community of interests that existed 
between them, and, feeling that they were members of one great 
family of nations, desired to establish a political unity, a confedera- 
tion, which would furnish them protection from the dangers of 
European intervention, show them the course to take in their new 
life, aid them in arriving at the best solution of their special prob- 
lems, bind them together through mutual interests, and obviate the 
conflicts that might arise between them. 

At the same time, the United States, while coming forward natu- 
rally, to make common cause with these nations to prevent their 
oppression by Europe, soon began to develop a policy of hegemony on 
the American continent. 

In the second period, from the middle to the last third of the 
nineteenth century, the domestic and foreign relations of the Latin- 
American States underwent a great change. The idea of confed- 
eration weakened with the disappearance of the fear of re-conquest, 
but the sentiment of a new solidarity persisted, and the attention 
of these nations was directed to the formation of closer relations 
amongst themselves and with Europe. The policy of hegemony^ of 
the United States in its evolution also presented new phases, meeting 
the new necessities of the American continent. 

Science " in publishing annually a volume devoted to a study of the contribution 
the Latin-American States have made to the advance of culture and the progress 
of civilization. The second is the meeting in Santiago, Chile, at the end of the 
year 1908, of the First Pan-American Scientific Congress in which all the States 
of the New World were represented and which devoted itself exclusively to the 
study and elucidation of problems of American interest. 
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In the third period, beginning with the last third of the nine- 
teenth century, the foreign policy of the various countries followed 
a new course. This policy, which was characterized by a desire 
for peace, aimed to strengthen a triple bond of interests, which, 
far from being mutually exclusive, support and complete each other, 
viz: with Europe, with the United States, and amongst themselves. 

This triple bond gave to the community of American states and 
to the world community of nations their present characteristics. 

CHAPTER FIRST 



In view of the fact that the peculiar characteristics of the Latin- 
American nations and their international relations were determined 
by the special conditions of their development, it is of prime import- 
ance to analyze those conditions into their constituent elements, 
to wit, their physical, ethnical and social environment on the one 
hand, and the influence which Europe as well as the United States 
exercised over them on the other. 

With an area four times as great as that of Europe, with colossal 
undeveloped natural wealth, with a sparse population and defective 
means of communication where they were indeed not altogether 
lacking, with a tropical or semi-tropical climate, the people of Latin 
America were placed in a physical environment totally different 
from that in which the nations of Europe had developed. 

Considered ethnically, this part of the world showed greater di- 
versity than Europe. Europe is formed of men of single race, the 
white; while Latin America is composed of a native population to 
which in colonial times was added in varying proportions an admix- 
ture of the conquering race and emigrants from the mother coun- 
try, negroes imported from Africa, and the Creoles, that is, those 
born in America but of European parents. Out of this amalgama- 
tion of races (the aborigines, the whites, and the negroes, together 
with the Creole element), the Latin-American continent presented 
an ethnical product which was no less peculiar than its physical 
environment. The resultant colonial society, the combination of 
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those ethnical elements upon a soil distinguished by so many pecu- 
liarities, is completely sui generis; in it the whites, born in the 
mother country, although in the minority, exercised the control and 
guided a multitude which was in great part illiterate and ignorant. 

The Creole element, the only thinking part of the population, felt 
the injustice with which the mother country treated its colonies. 
The " elite " of this class, instructed by travel and the perusal of 
the philosophical writings of the eighteenth century, took advantage 
of the embarrassing position in which Spain found herself because 
of the Napoleonic wars, and followed the example of the United 
States, dragging the entire creole element into a movement of 
emancipation. 2 

In the struggle for freedom, the Spanish-American colonies looked 
upon one another as brothers and gave military aid to one another 
in this common cause, in spite of the enormous distances which 
separated them. 3 

Upon gaining their independence, they were exposed to the in- 
fluence of both the United States and Europe. From the example 
of the United States, the Spanish-American statesmen perceived 
that the emancipation must be essentially political, not social, the 
sole aim being to break the bond of subjection that bound the colonies 
to the mother country. It was the realization of this fact that 
made them see that it was only in the public law that they could 
and should build entirely anew, following in this the political insti- 

2 It is not worthy of study, whether the colonies of Spanish-America were pre- 
pared or not for independent life; whether or not the idea of independence was 
diffused through the entire mass of the population; whether they had any exact 
notion of what they proposed to bring about; in short, whether the movement 
of emancipation was due to a national sentiment duly matured or was merely a 
fulfillment of one of the laws of historical psychology, — that a people will take 
advantage of the difficult situation of another people in order to exercise against 
that other any rights to which it believes itself to be entitled, — or was, as we 
ourselves believe, due to a combination of the two. 

3 Brazil secured its independence in 1822, preserving the monarchical form 
of government, forming therefore and because of difference of origin, a nation 
that did not closely unite with the republics of Spanish America. Because of 
its form of government, its greater population, the extension and richness of its 
territory, Brazil was better known to the European countries and held by them 
in greater esteem than the other Latin- American countries. 
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tutions of the United States as being those most suited to nations 
recently freed from the yoke of the mother country. 4 

They organized their respective countries uniformly, subjecting 
them to a constitutional regimen whose principles and forms were 
republican, liberal and democratic. And this uniformity of views 
is so much the more worthy of note because in proceeding thus uni- 
formly the statesmen of these new nations did so spontaneously and 
without any previous agreement of any kind whatsoever and in 
spite of the formidable reaction against those principles which at 
that time was being felt, above all in France. 

This sudden political change, for which Latin America, because 
of its education, was not prepared, brought as an almost inevitable 
consequence civil wars, dictatorships and constant modifications of 
the fundamental ordinances of those countries in the first period of 
their independence. 

Although the new states experienced all these changes in their 
public law, in other matters they were exposed to the direct influence 
of Europe, as they were of the same civilization and connected with 
the Old World by powerful bonds of culture and commerce. But 
none of the European nations exercised a greater influence over 
them than France, which, through the expansive force of its ideas 
and institutions, even came to serve as their model in private law. 

Thus the former Spanish colonies of America were born simul- 
taneously into political life, forming a family of states in which 
the pride of independence, the love of liberty and the spirit of 
fraternity, developed an implacable hatred towards all foreign domi- 
nation, and an eager striving for the formation of a political entity 
which would protect them against all attacks on their sovereignty 
and maintain peace among themselves. 

These aspirations and this hatred, manifestations of one and the 
same psychological law, and necessary products of the factors and 
the influences we have just noted, are the source out of which 

* It is to be noted that these institutions of the United States were known in 
Latin-America principally through the intermedium of the French constitution 
of 1791 and the Spanish constitution of 1812, both of which derived their 
inspiration from the constitution of the United States of 1787 and from the 
writing of the French philosophers of the eighteenth century. 
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sprang the whole life and evolution of the Latin- American peoples 
in this fundamental period of their history, and explain the attitude 
naturally assumed by them in the international community of nations. 

ii 

In the New World existed the Latin group and the Anglo-Saxon. 
These two, despite their very great dissimilarities, had certain com- 
mon interests which served as bonds between them. They differed 
in religion, language, usages and customs; and although the Anglo- 
Saxon furnished to the Latin the model of its institutions, it was 
not fitted to provide those other elements of life and culture neces- 
sary for prosperity: literature, commerce, capital and population. 
This caused between the two a separation so marked that they came 
to know each other only through the intermedium of European 
literature. From the French literature the Latin Americans gained 
their knowledge of the United States, and they in turn were known 
in the United States through the literature of England. But in 
spite of this, the circumstances of the emancipation, the similarity 
of their political institutions, and their geographical situation, 
created between them a feeling of continental solidarity, but only 
in so far as concerned the independence of all the States of the New 
World from their respective mother countries. 

The movement of emancipation of the Spanish-American States 
(April, 1810-December, 1824) and that of the United States, were 
proceedings without precedent in the international relations of 
Europe and greatly alarmed the governments of that continent. 5 
These powers looked upon the action of the colonists as civil war, 
as an attack on the integrity of the mother country. The colonies 
of America, on the other hand, maintained that such an act was 
the legitimate exercise of a right, the logical consequence of indi- 
es In the diplomatic history of Europe there is a ease which is very analogous 
to that of the emancipation of the American colonies. Reference is made to the 
revolt, at the end of the Sixteenth Century, of the provinces of the Low Countries 
against Spain, from which they depended; and the reunion of the seven provinces 
of the North in a " Perpetual Confederation " which declared its independence 
from Spain in 1581 and adopted the republican form of government. Spain 
recognized the independence of these provinces almost a century afterwards, in 
the treaty of Munster of 1648. 
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vidual liberty, by virtue of which they could form themselves into 
sovereign states. They maintained, therefore, that it was not a 
question of a civil struggle but of international war. 

Further, they would not admit the possibility of a future return 
to the condition of their former dependence on the mother coun- 
try; nor would they agree to the extension to the new continent 
of that policy of the balance of power and of intervention which 
was at that time the foundation of the international politics of the 
Old World; nor would they tolerate the idea that the States of 
Europe might acquire any part of the American continent, however 
unexplored it might be, that is to say, regions " nullius " according 
to the then dominant doctrines of law. 

The states of the New Continent, therefore, insisted upon their 
independence, liberty and equality; and maintained that America, 
in view of the circumstances attending its birth into political life, 
should not be absorbed by Europe but should be left free to follow 
the path of evolution most in keeping with its destinies. 

These ideas, which were held by statesmen of the United States 
from the end of the eighteenth century, and by some Latin- American 
thinkers from the beginning of the nineteenth century, found exact 
expression in the message of President Monroe in 1823. While 
this message did not have the object of making any immediate 
declaration of principles, still it expressed so clearly the situation 
of the New World with respect to the Old, and contained such 
an accurate synthetic statement of the aspirations and destinies of 
America as to become its political gospel. And the tacit acceptance 
by Europe of the declarations of this document, together with the 
decided determination of the Latin-American states to maintain 
them, made possible the final entry of an "American Continent " 
into the community of nations. 

Upon entering thus into that community, the states of America 
fixed for all time the cardinal points of their foreign policy in 
those same principles, in opposition to the principles then dominat- 
ing in Europe. In this manner, they not only contributed with 
new principles to the development of International Law, but also 
laid the basis of that which may be called "American " International 
Law. 
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III 

In regard to the reciprocal relations of the Spanish-American 
nations, their statesmen, and especially those of Chile in 1810, 6 
believed in the necessity of a confederation of the peoples of Spanish 
origin, which, while respecting the autonomy of each state, would 
not only protect them against the attacks of European countries, 
but also fix the course of domestic and foreign politics, harmonize 
their interests and obviate or settle all conflicts between them. 

Thus at the beginning of their independence, they inaugurated 
a policy of fraternity which presented a remarkable contrast to that 
of rivalry and passion then characteristic of the international life 
of Europe. 

This idea of confederation, which in the breadth of views shown 
has few precedents in the modern history of human thought and 
none in European diplomacy, dominated with more or less intensity 
this entire first period. And the statesmen of the day believed that 
the best method of putting it into practice was through the con- 
vening of congresses in which all the Spanish- American states should 
be represented. 

It is indispensable to give an outline of the various congresses 
held during this period and of the pacts subscribed in them even 

• In the project of the " Declaration of the Rights of the People of Chile " of 
1810, (modified in 1811), the following principles are proclaimed which do 
honor to the clear-signtedness with which the statesmen of Chile discerned the 
future destinies of America: First, The peoples of Latin- America can not, 
isolated, defend their sovereignty; in order to develop, they must become united, 
not for reasons of domestic policy, but for security abroad, against the projects 
of Europe and to avoid wars among themselves. Second, This does not at all 
mean that the States of Europe should be regarded as enemies; on the contrary, 
it is indispensable to form, as far as possible, closer relations of friendship with 
them. Third, The nations of America should meet in a Congress for the pur- 
pose of organizing and strengthening themselves (On this last point, the Declara- 
tion states that " the day when America united in a Congress, whether of the 
Nation or of its two continents or of the South, speaks to the rest of the Earth, 
its word will be respected and its resolutions contradicted with difficulty " ) . 

This was not the only time when ideas of this character were expressed by 
statesmen of Chile. In the proclamation addressed to the Chilian people by the 
Supreme Director O'Higgins, dated the 6th of May, 1818, mention is made of 
" the great confederacy of the American Continent, capable of maintaining its 
political and civil liberty." 
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though they were not ratified. Such an outline will clearly show 
the international necessities and aspirations of these countries and 
the measures they judged to be most fitted to satisfy them; the 
character of the people and their international tendencies; up to 
what point they desired and could initiate a policy of an interna- 
tional character which was at times distinctively American. 

Furthermore, the conventions therein subscribed exercised a con- 
siderable moral and political influence, as they kept alive the idea 
of Latin-American solidarity, forming and directing public opinion, 
while at the same time they furnished the model in many points 
for the agreements celebrated by these states with each other and 
with European countries. 

Since 1822, Bolivar, the great liberator, at that time President 
of Columbia, had labored to bring about a confederation of the 
Spanish-American countries, planning for that purpose, a Congress 
which would meet in Panama. By way of preparation, he negoti- 
ated treaties of " Union, Alliance and Confederation " with several 
countries. Those treaties and the projected congress, it is worthy 
of comment, bore a character which was entirely different from acts 
apparently analogous celebrated at the time in Europe, such as the 
Treaty of the Quadruple Alliance of Chaumont in 1814, the Treaty 
of Paris of the 30th of May of the same year, the Congress of Vienna 
of 1815 and other congresses of that epoch. 

The congress planned by Bolivar met in Panama in 1826. 
Representatives from only Mexico, Central America, Columbia and 
Peru were present, and ten sessions were held, between the 22nd 
of June and the 15th of July of the same year; and in them, the 
matter of the mediation of Great Britain for the purpose of obtain- 
ing peace between Latin-America and Spain was discussed, without, 
however, any agreement being reached thereon. 

In that congress, a pact of " Union, Alliance and Perpetual Con- 
federation " was subscribed, two others on Contingents of Army and 
Navy, and another on the transfer of the American Assembly to 
Mexico (Tacubaya). 

The object of the first pact was to maintain defensively and offen- 
sively, if necessary, the sovereignty, independence and territorial 
integrity of all and each of the Confederated Republics of America, 
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against all foreign domination (articles 2, 3, and 21) while, as a 
consequence, prohibiting any one of them from making peace with 
the enemies of their independence without specifically including 
all the allies (article 10). The manner in which the cor federates 
should in case of necessity give their aid on land or sea was minutely 
regulated (articles 4 to 10). In order to avoid difficulties among 
themselves, especially in the matter of the delimitation of boundaries, 
it was agreed that as soon as the respective boundaries had been 
marked and fixed in accordance with special conventions to be cele- 
brated by the interested states, these boundaries should be guar- 
anteed by and placed under the protection of the Confederation 
(article 22). 

In order to make the confederation efficient and stable, the par- 
ties agreed to constitute every two years a " General Assembly " 
to which each party would send two ministers plenipotentiary. One 
of the objects of this Assembly was, among others, to 

contribute toward the maintenance of unalterable peace and friendship 
between the confederated powers, serving them as adviser in great con- 
flicts, as a point of contact in time of common peril, as a faithful inter- 
preter of the treaties and public conventions celebrated therein, whenever 
any doubt may occur as to their meaning, and as peacemaker in their 
disputes and differences ; 

as well as to 

labor for conciliation and mediation between the allied powers or between 
one or more of these and one or more of the powers foreign to the Con- 
federation (article 13). 

The contracting parties bind themselves and solemnly promise to com- 
promise amicably between themselves all differences which to-day exist 
or may exist between any of them ; and, in case the disagreements between 
the powers are not terminated, then, prior to any act of violence, they 
will be referred to the judgement of the Assembly, and the decision ren- 
dered shall not bind the powers if said powers shall not have agreed 
beforehand that it should so bind them (article 16). 

None of the parties may declare war against another without publish- 
ing previously a detailed account of the matters leading up to the con- 
ciliatory decision of the General Assembly, under penalty of being 
excluded from the Confederacy (articles 16 and 19). 

None of the confederates may declare war against a country foreign 
to the Confederation without having previously requested the good offices 
of the Confederation (article 18). 
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In addition to the bonds created between the allies, certain norms 
were established according to which they should conduct their foreign 
policy, and which had an exceedingly unusual character, especially 
in that epoch. These were: considerable restrictions on the free- 
dom of the confederates to change their form of government, as 
well as to celebrate alliances with powers foreign to the Confedera- 
tion (articles 14, 18, and 29) ; the citizens of any of them, might, 
without any other requirement than a manifestation of the will, 
obtain naturalization in the territory of the other confederates, and, 
even without becoming naturalized might have the same rights as 
nationals (articles 23 and 24) ; the slave trade was prohibited (article 
27) ; finally, in a supplementary article, the idea of the codification 
of International Law was expressed. In this article it is declared 
that the confederates, desiring to live in peace with all the nations 
of the universe agree that as soon as the treaty of Confederation 
is ratified, 

they will proceed to fix in common accord all those points, rules and 
principles which must serve as a guide to their conduct in both cases 
[peace and war], for which purpose they will again invite neutral and 
friendly powers to take an active part in such negotiations, if they deem 
it convenient, and to participate, through their Plenipotentiaties, in the 
drafting, concluding and signing of the treaty or treaties which may be 
entered into with such an important object in view. 7 

The treaty was to remain in force during the war of independence, 
and once peace had been declared, it was to be revised in the Assem- 
bly of Plenipotentiaries (article 30) ; and any of the states of 
America which had not signed it might adhere to it (article 26). 

The resolutions of the Congress of Panama were not ratified; 
only Columbia ratified the Pact of Union. 

This congress undoubtedly did not pass imobserved either by the 
United States (which, invited to participate, sent representatives 
who did not arrive in time to take part in the Assembly), nor by 

i This article was due to the initiative of the Peruvian Plenipotentiary, who, 
in article 16 of his draft of a treaty of confederation, presented to the Congress 
of Panama, provided that "two individuals will take it upon themselves to 
present in the coming year a draft of an American Code of Nations which will 
not be contrary to European customs." 
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Europe, where in some countries, especially in France, it gave rise 
to considerable anxiety. 8 

Several years afterwards, and on several occasions (in 1831, 1838 
and 1840), Mexico took the initiative in calling together a new 
Spanish-American congress. Many of the countries receiving the 
invitation, accepted with enthusiasm, but the congress never met. 
The object of the projected congress was similar to that of the 
Congress of Panama, but more practicable. An attempt was to 
be made in it to effect a union of all the republics of Latin America 
for the purpose of defending themselves against foreign agression; 
to secure the mediation of neutrals in case of differences between any 
of the sister republics; and finally, to draft a Code of Public 
International Law. 

In 1846 and 1847, the Latin-American states believed their exist- 
ence to be threatened by the expedition which the Ecuadorian Gen- 
eral Flores was preparing in Spain with the expressed purpose of 
recovering the government of Ecuador of which he had been de- 
prived. The Spanish-American states had well grounded motives 
for the belief that the real object of the expedition was to create 
in America a monarchy over which a Spanish prince would be 
placed. According to some, the states that would comprise the 
monarchy would be New Granada, Ecuador, Venezuela, Peru and 
Bolivia ; according to others, it would be composed of only Ecuador, 
Peru and Bolivia. Public opinion in the Spanish-American coun- 
tries was aroused and the governments echoing the general indigna- 
tion, discussed the affair and made arrangements to resist the ex- 
pedition at whatever point it might arrive. At the same time it 
was believed that the most opportune measure was the convening of 
an American Assembly to consider the matter. 9 

The congress met in Lima, and was participated in by the states 
which believed themselves most directly threatened by Spain : New 
Granada, Ecuador, Peru, Bolivia and Chile. The congresses held 
twenty sessions between the 11th of December of 1847 and the 

8 As to the importance given to it by the United States, vide, Moore: "A 
Digest of International Law," (Washington, 1906), Vol. VII, page 940. 

9 The expedition planned went to pieces early in 1847. 
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1st of March of 1848. On the 8th of February, 1848, two treaties 
were signed : one of " Confederation " and the other of " Com- 
merce," and also two conventions, one consular and the other postal. 
The treaty of " Confederation " in its preamble states that the 
Spanish-American republics, which are 

bound together by origin, language, religion and customs, by geographical 
position, by the common cause they have defended, and by the analogy 
of their institutions, and, above all, by common necessity and reciprocal 
interests, cannot be considered but as parts of the same nation, which 
should unite their forces and resources to remove all the obstacles oppos- 
ing the destiny offered them by nature and civilization. 

The object of the pact was not only to unite the signatory powers 
for the purpose of repelling any attack on their independence or 
territorial integrity, but also to ward off any attempt to alter their 
political institutions or to do injury to the states. Articles 1 and 
2, referring to this matter, have closely followed, and completed, the 
declarations contained in the Monroe Doctrine on the same point. 
The pact further proposed to prevent conflicts between the con- 
federates, especially those arising out of boundary disputes, estab- 
lishing for this purpose that, in default of special stipulations be- 
tween the interested parties, the boundaries should be those pos- 
sessed by the respective countries in the epoch of the conquest of 
independence from Spain, and further providing rules for their 
demarcation (article 7). It was likewise established, with the same 
object, that none of the confederates should interfere in the internal 
affairs of another, nor should permit preparations to be made in 
its territory to disturb the internal peace of any of the others (articles 
12 and 13). In order to maintain the bond between all these 
countries, it was agreed that there should be a " Congress of the 
Confederation," made up of a plenipotentiary from each state, 
which should meet periodically. 

Without materially restricting the sovereignty of the individual 
states, this assembly had, however, important powers, especially for 
restoring harmony and preventing or resolving the conflicts of the 
allies either among themselves or with foreign countries (articles 3 
and 4, and 18 to 23). When questions arose between the allies, 
they were to be decided pacifically, and, in case of necessity, the 
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government of each one of the republics should offer its mediation, 
and labor to have the matter submitted to arbitration. And if 
that mediation be fruitless and arbitration be rejected, " then the 
Congress of the plenipotentiaries, after examining the grounds upon 
which each of the Republics bases its contention, will give the 
decision it deems most just ; " and if one of the allies should refuse 
to conform to the findings in the matter or refuse to carry out the 
decision of the congress, the other allied republics were to consider 
themselves relieved of all their obligations toward that ally, without 
prejudice of the other measures which they might see fit to adopt 
in order to carry out the decision (articles 9 to 12). This pact fur- 
ther carefully regulated the juristic situation created between the 
belligerent state and the confederates in the case of a war breaking 
out with a foreign country, as well as the manner in which each one 
should furnish its military contingent in such a case (articles 5 and 6, 
and 15 to 18). It also contained very important provisions as to 
the foreign policy of these countries, which was declared in article 
8 in the following terms : 

If an attempt should be made to unite two or more of the confederated 
Kepublics in a single State, or divide into several States any of said 
Eepublics, or to separate one or more ports, cities or provinces, from any 
of them to unite with another or with a foreign power, it will be neces- 
sary, in order to make such a change effective, that the Governments of 
the other confederated Eepublics shall expressly declare, either directly 
or by their plenipotentiaries in the Congress, that such a change is not 
prejudicial to the interests and security of the Confederation. 

Extradition for political offenses was not approved (article 14). 

This treaty of confederation had no fixed term of years in which 
to run, and it was to be submitted to all the governments of America 
without exception and their adherence to it solicited. 

It is worthy of note, that this pact which established international 
norms of such great importance, did not make any provision as to 
the codification of international law, as was done in the Congress 
of Panama, in spite of the fact that the instructions of the Peruvian 
Government to its delegates to the Congress of Lima emphasized 
the advisability of such a codification as the best method of arriving 
at a knowledge of the reciprocal rights and duties of the states. 
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In the Treaty of Commerce signed in that same Congress, it was 
determined that the citizens of any of the confederate countries 
should have, in the territory of the others, the same rights as the 
citizens of the latter, that is, perfect freedom of person and property. 
Provision was also made for the free navigation of the international 
rivers of America, but only for the riparian republics or those whose 
territory was traversed by the river (article 8). Certain principles 
of maritime law were also proclaimed : the abolition of privateering 
among the confederates; that the neutral flag covers enemy's goods 
excepting contraband of war; that blockades are not binding except 
when effective; that the sacking of the cities and places of the 
enemy is prohibited even when taken by assault ; and that the slave 
trade is forever abolished, those participating in it to be treated as 
pirates. 

The " Consular Convention " fixed in detail the duties of the 
consuls, their obligations and prerogatives, without giving them a 
diplomatic character or diplomatic immunities, but only certain 
privileges intended to protect them in the free exercise of their 
functions. 

With the exception of the Consular Convention, which was accepted 
by New Granada, the conventions signed in this congress as well 
as those originating in Panama, were not ratified by the respective 
governments. 

The war of the United States with Mexico in 1848 and the fili- 
bustering expeditions organized in the United States by Walker 
against Central America, awakened a feeling of distrust in some 
of the states of Latin America. These circumstances, coupled with 
the desire to enter into closer relations of friendship, gave rise to a 
pact known as "A Treaty of Union of the American States," which 
was signed by the representatives of Chile, Peru, and Ecuador on 
the 15th of September, 1858, in Santiago. This example was imi- 
tated on November 9th of the same year by Mexico, Guatemala, 
Salvador, Costa Rica, New Granada, Venezuela, and Peru, who, 
in Washington, entered into a treaty of alliance and confederation 
which was very similar to the one subscribed in Santiago. 
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While several of the principles enunciated in former conventions, 
such as ample civil equality and complete commercial liberty for the 
citizens of the interested parties (articles 1 and 4), extradition except 
for political offenses (article 6), and principles of law of maritime 
warfare, were proclaimed in this treaty of the 15 th of September, 
others were brought forward in the interest of the formation of closer 
friendly relations between the contracting countries. Among these 
last were the agreements to recognize professional titles under cer- 
tain conditions (article 8), to recognize judicially the documents, 
judgments, and testimony given and accepted in the courts of the- 
territory of any of the other states (article 5), and an expression as 
to the general utility of adopting a uniform system of money, weights 
and measures as well as of harmonizing as far as possible the customs 
laws and duties through the celebration at the proper moment of 
conventions for the purpose (article 9). It was further recommended 
that energetic measures be taken to prevent the organization in 
any of the allied countries of expeditions directed against the legal 
order of any other of those countries. Revolutionists coming armed 
from abroad were to be treated as pirates (articles 14 to 18). In 
article 13 it was stipulated that 

each one of the contracting parties binds itself not to cede nor to alienate 
to another State, under any form, any part of its territory, nor to permit 
any nationality foreign to that dominating to establish itself within its 
boundaries, and promises not to recognize in this character any that may 
be established under any conditions. This provision will not stand in 
the way of any cession that may be made by the interested States for the 
purpose of regulating their geographical boundaries or in fixing their 
natural limits or in determining with mutual advantage their frontiers. 

As a method of obviating wars between the parties, the same mode 
of procedure was agreed upon as that contained in the treaties of 
peace and friendship celebrated between these countries and the 
United States (article 19). In order to consolidate and strengthen 
the union between them and for the better realization of the object of 
the treaty, it was provided that a congress of the states should meet 
at least every three years, composed of one plenipotentiary from each 
country; this congress to act as mediator in case of disagreements 
arising between any of the contracting parties, and no one of the 
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states to be permitted to reject the offer of mediation (articles 20 and 
21). This treaty was to run for ten years, a period which might be 
extended ; and it was stated that any of the states of Latin America 
might adhere to it (articles 23 to 26). 

The treaty of continental union subscribed in Santiago was 
accepted by Guatemala, Salvador, Costa Rica, and Mexico. The 
Argentine Republic, in an official note of the 10th of November, 
1862, refused to support this treaty, on the grounds that it believed 
the document to contain priciples that were either already com- 
prehended in the Law of Nations universally accepted, or in opposi- 
tion of International Law. The government of Argentina particu- 
larly objected to the provisions of article 13, which, it held, imposed 
a limitation upon the sovereignty of the nation. 

Again, in 1865, the old idea of confederation came to the fore in 
the arena of South American politics. The direct cause of this was 
the feeling of uneasiness growing out of the fact of the re-incorpora- 
tion of Santo Domingo into the Spanish monarchy in 1861, the 
French intervention in Mexico in 1862 with the effort to found a 
throne upon the ruins of the republic, the plans of reconquest ascribed 
to Spain through its attempt in 1864 to occupy the Chinchas Islands 
belonging to Peru, and the imperialistic tendencies of the foreign 
policy of the United States, which the new Republics looked upon 
as a menace to their independence. It was in 1864 that Peru ex- 
tended an invitation to the Spanish-American States of America to 
meet in a congress. Its purpose was not to frame anti-European 
resolutions : it was dominated by the desire of all the states to become 
more intimately acquainted with each other with the special idea 
of making better known their resources and means of defense. It 
aimed further at the adoption of principles that might put an end 
to boundary disputes and forever abolish war, substituting therefor 
arbitration as the only method of settling difficulties between them. 

Enthusiastic response was given to the call by the Latin-American 
states, and Chile proposed that the United States and the Brazilian 
Empire be also invited. 

The congress met in Lima on the 15th of November, 1864, and 
was attended by delegates from Chile, Salvador, Venezuela, Colombia, 
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Ecuador, Peru, and Bolivia. A delegate from Argentine Republic 
was also present, but his credentials did not empower him to sub- 
scribe the agreements that might be entered into at the congress. 

During the sessions of this body, the conflict of Peru with Spain 
on the subject of the possession of the Chinchas Islands broke out, 
and the attention of the delegates became absorbed in the effort to 
arrive at the best method of deciding this question honorably and 
pacifically. The Peruvian government more than once during this 
period turned to this assembly in search of its opinion and advice in 
the matter of the relations with Spain. 

In spite of the variety of subjects embraced in the programme of 
invitation, the Congress voted, for the above reason, only two pacts, 
both of the 23d of January, 1865 : one of these was entitled " Union 
and Defensive Alliance," and the other " Preservation of Peace." 

In the first of these conventions, the parties form an alliance to 
defend together their independence, sovereignty, and territorial integ- 
rity against all agressions, whether of foreign powers, of those signing 
the pact, or on the part of foreign forces that are directed by no 
recognized government (article 1). This alliance would become 
operative not only upon an attempt being made to deprive a nation of 
a part of its territory or to change its form of government or its 
internal constitution, but, also, should an effort be made to " bring 
any of the High Contracting Parties under a Protectorate or force 
it to sell or cede territory or to establish upon it any privilege, right 
or preference which may lessen or impair the free and complete 
exercise of its sovereignty and independence" (article 2). The 
parties promise likewise not to grant or recognize any protectorate or 
superior rights which affect their sovereignty and independence, and 
" not to alienate to another nation or government any part of their 
territory. This stipulation, however, does not prevent those parties 
possessing contiguous territory from making cessions which may be 
intended to fix better their limits or frontiers " (article 9). Finally, 
it is agreed to hold an international conference every three years 
(article 10). 

In the treaty on " Preservation of Peace," the parties bind them- 
selves to use paeific measures exclusively to put an end to all their 
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differences, including those arising out of the question of boundaries, 
submitting them to the final decision of an arbiter when they can 
not be settled in another fashion (articles 1, 2, and 3). If any of the 
parties should decline to submit the matter to arbitration, the allies 
are to proffer their good offices in order to influence the hesitating 
power to fulfill its obligations (article 4). Finally, provisions similar 
to those contained in the pacts of confederation, are drawn up in 
order to prevent the gathering of elements of war or the recruiting 
of men in the territory of one power for the purpose of hostile 
operations against any of the other signatory powers, and to stop those 
who may have fled from one country in search of an asylum in 
another from conspiring against the government of the state they left 
(articles 6 and 7). 

In the study of these pacts, one pauses before the already cited 
articles 2 and 9 of the Treaty of Alliance, which make such a strenu- 
ous effort to secure forever the independence, liberty, and territorial 
integrity of all of the signatory powers as to deny them the right to 
relinquish voluntarily any of those attributes of sovereignty. We 
have noticed an analogous disposition in Article 13 of the Treaty of 
Union subscribed in Santiago in 1856. 10 

These conventions signed in Lima were not generally ratified by 
the signatory governments. 11 

IV 

After the separate analysis of the congresses and pacts of con- 
federation of the Latin-American states since 1826, it is important 
to proceed to an examination of them as a whole in order to learn 
what are their characteristic features and the results to which they 
have attained. 

io The above cited articles 2 and 9 were undoubtedly children of the dread that 
Argentine, Uruguay, and Brazil, at the time at war with Paraguay, should 
dismember this country. 

n On the 16th of May, 1867, the delegates of Chile, Ecuador, and Bolivia, in 
Lima, entered into a treaty upon principles of International Law, and, on the 
3rd of October of the same year, the representatives of Chile, Peru, and Bolivia 
drew up a treaty almost identical to the above. These pacts, which were not 
ratified, contain provisions analogous to the conventions of "Union and Con- 
federation" of 1848, 1856, and 1865. 
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The idea of confederation pursued by all of them was dominant 
not only in the minds of the statesmen but also in the public opinion 
of the period. It varied in intensity according to place and time. In 
fact, this tendency was stronger in the south than in the north of the 
continent; and in the southern portion, the confederation idea found 
readier support in the republics of the Pacific coast than in those of 
the Atlantic. The latter, because of their proximity to Europe and 
their location on the great fluvial route of the River Plate, had cer- 
tain special interests which were even antagonistic to those of their 
sister republics and which did not permit the above idea to find favor 
with them. Moreover, this aspiration was most intensely manifested 
in times of danger and for that reason had always a passionate and 
lyric character. This circumstance, united to the philosophical edu- 
cation of the Latin mind and the facility which their independence 
gave them to lay down new rules in this matter as in Constitutional 
Law, brought about that the resolutions of these congresses on the 
subject of confederation were conceived in a strain altogether too 
idealistic and Utopian. This, or a similar reason, was urged by 
some of the governments for not ratifying the pacts we have 
mentioned. 

But, on the other hand, even though ratified, these agreements 
could not have accomplished their purpose, because of several diffi- 
culties which stood in the way of a confederation. How, indeed, 
were these states to overcome the obstacle of the enormous distances 
which separated them, the absolute lack of intercommunication, the 
highly developed spirit of national independence, the bad blood 
engendered by the boundary disputes, the conflicts over the naviga- 
tion of rivers, the baneful influences of civil wars due to the personal 
ambitions of revolutionary leaders, the lack of preparation of the 
peoples for political life and the want of common traditions ? 

However, if these pacts and congresses did not lead to the long 
dreamed of confederation, they nevertheless were not barren of im- 
portant results. They exercised an important moral influence, as 
they not only kept alive the feeling of solidarity between the states 
of the New World, but also served as models for many conventions 
later adopted, and furnished an ideal to guide the diplomacy of the 
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future. The resolutions of these congresses, for this reason have con- 
tributed in no small degree to the development of International Law, 
as we shall see in the final pages of this article. 

v 

If the congresses and pacts reveal the ideals, aspirations, and neces- 
sities of Latin America, the factors we have just noted show at the 
same time the obstacles which the various countries met in the effort 
to follow in the path of their desires. By describing the four princi- 
pal difficulties (the supersensitive spirit of national independence, 
the civil wars, the boundary disputes, and the questions as to the 
navigation of rivers), we will see another aspect of the international 
relations of the Latin-American countries among themselves. The 
problems of special character to which these conditions gave rise, 
have contributed in a manner different from that already noted to 
the development of International Law. 

The supersensitive spirit of national independence caused the old 
administrative divisions of the colonies to split up into several new T 
states instead of bringing several states together under one govern- 
ment. At the time of the struggle for emancipation, there were four 
vice-royalties in Spanish- America (Mexico, New Granada, Peru, 
and Buenos Aires) and seven " Capitanias Generales " (Yucatan, 
Cuba, Puerto Rico, Santo Domingo, Guatemala, Venezuela, and 
Chile). Bolivar formed of New Granada, Venezuela and Northern 
Peru, the United States of Columbia, which fell away in 1830 into 
three States: New Granada, Venezuela, and Ecuador. The old 
vice-royalty of Buenos Aires became subdivided into four States: 
Bolivia (which was separated from the vice-royalty by Bolivar in 
1825), Uruguay, Paraguay, and the United Provinces of the River 
Plate. The United States of Central America, founded in 1823, 
split up into five separate States in 1839. All the attempts of federa- 
tion or confederation made after this date, had no appreciable 
result. 12 

i 2 In some of the conventions celebrated by Latin- American countries, the case 
is provided for in which new states should be formed in America by the dis- 
memberment of those then existing: (e. g., Additional and Explanatory Conven- 
tion of 1833 to the Treaty of Peace, Friendship, Commerce, and Navigation 
between Chile and the United States of America of May 16, 1832). 
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The civil wars and the system of revolutionary leadership 
(" eaudillaje "), the logical and almost inevitable consequence of 
the wars of independence, have opposed enormous barriers to the 
progress of these countries to the height of prosperity to which they 
were called through their situation in a continent of undeveloped 
wealth. Although waged over problems of domestic politics, these 
wars had an international significance. They not only lead, in fact, 
to the intervention of several states in the internal policy of the 
others (intervention which was invited sometimes by the government 
itself of the country affected), but also caused the development of 
International Law problems which were new or little known: e. g., 
the question of the recognition of the belligerency of rebels, the rights 
and duties of neutrality, the responsibility of the state in the event 
of civil war, the international position of de facto governments, and 
many others. 

Failing the confederation of the Latin states, the problem of the 
marking of the boundaries which the pacts of confederation strove 
to solve, of necessity came day by day more prominently to the fore. 
The constitutions of some of the countries fixed their lines on the 
basis of the uti possidetis of 1810, which was, moreover, recognized 
in fact by all the states, and proclaimed in the Congress at Lima in 
1848. 13 Frequent conventions were concluded on the subject of 
boundaries. But, whether or not the boundary lines thus established 
were drawn on the authority of the uti possidetis of 1810, they were 
vague and sometimes conflicting, owing to the lack of precise geo- 
graphical knowledge of the regions affected. For this reason, all 
the states of America have had boundary disputes with all of their 
neighbors. The peculiar geographical situation of these countries, 
located on the coast and with territory extending in toward the 
centre of the continent and delimiting several states at the same time, 
made such a clash inevitable. Brazil, for example, touches the 
frontiers of all the states of South America and the three Guianas, 

13 The term uti possidetis of 1810, is generally understood to mean the terri- 
tory which the respective countries had the right to possess according to the 
Spanish administrative divisions obtaining at that date, the date of the beginning 
of the movement for emancipation. 
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with the exception of Chile. 14 Furthermore, the disputes extended 
over immense zones of territory 15 which were oftentimes claimed by 
two or more states at one and the same time. 16 It may be said that a 
very considerable part of the diplomatic history of Latin America 
reduces itself to an account of the struggle over boundaries. For 
this reason, and because of their great political and economic signifi- 

i* Vid., as to all the Brazilian boundary disputes, G. Taumaturgo de Azevedo : 
" Limites Do Brazil" in the "Livro do Centenario," (Rio Janeiro, 1902), Vol. 
Ill, pages 69-136. 

w Chile and Bolivia contested the sovereignty over two geographical degrees, 
the 24° and 25° of south latitude. This conflict, after being the subject of the 
treaties of August 10, 1866, and August 6, 1874, completed by the treaty of 
June 21, 1875, was the remote cause of the War of the Pacific about which we 
will speak later on. The dispute over the territory of the Missions, between 
Brazil and Argentine, involved 30,670 sq. kilometres. The dispute as to the 
boundary line between Chile and Argentine, affected 94,000 sq. kilometres. 
Peru lays claim to about two- thirds .of the territory which Equador maintains 
belongs without question to it, covering about 240,000 sq. kilometres. By a 
convention of August 1, 1887, the affair has been submitted to the arbitration 
of the King of Spain. (See, on the origin of this conflict, Prado and Barreda: 
"Alegato del Peru en el Arbitraje sobre sus limites con el Ecuador," Madrid, 
1905, pages 29-64.) 

i« Bolivia and Argentine disputed with each other the possession of the Puna 
de Atacama, while the same contest was going on between Chile and Bolivia, 
without any controversy, however, between Chile and Argentine. After Bolivia 
had renounced its rights over the zone by treaty of May 10, 1889, with Argentine, 
the conflict went on betwen Chile and Argentine. The question was finally 
submitted to a commision, subsequently to an arbitral tribunal and finally to a 
" sur-arbitro," the minister of the United States in the Argentine Republic. 
The award gave to Argentine about the whole of the territory in dispute. 

Bolivia and Brazil laid claim at the same time to a considerable strip of the 
Acre territory, a portion of which was then, too, claimed by Peru. In order to 
put an end to the case, Peru and Bolivia submitted the question to the arbitra- 
tion of the Argentine government by the treaty of December' 30, 1902. Shortly 
afterwards, by the Treaty of Petropolis of November 17, 1903, Bolivia renounced 
all its rights over the territory in litigation in favor of Brazil, ceding thus to 
this state a country to which Peru laid claim. Because of this, a question has 
arisen as to what influence this cession may have upon the arbitral decision of 
the Argentine government which, has not yet been given. (See, on this matter, 
Renault, Lapradelle and Politis : " de l'lnfluence sur la procedure arbitrate de 
la cession des droits litigieux " in the " Revue Generate de Droit International 
Public, Vol. XIII, 1906, pages 309-324.) 

And finally, the region called Putumayo is claimed by Peru, Columbia, and 
Equador. 
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cance, these contests occupy a place of capital importance in that 
history. They have given rise to armed invasions or to occupations 
of the tracts in litigation, by one of the interested parties and have, 
on more than one occasion, led to war. They have, as well, created 
interesting new problems of International Law: e. g., rights and 
duties of the interested states in the territory in dispute, during the 
process of the contest; the value of bona fide acts of occupation in 
it ; 17 the responsibility of the states for acts of civilized persons or 
native tribes committed in the contested zones. 18 These contests 
have been terminated generally by compromise or arbitration. In 
these cases, the arbitral sentence has always given more importance to 
titles of occupation, possession, prescription, etc., established by the 
interested states, than to the economic condition in which these terri- 
tories would remain in consequence of the award. Thus, it has more 
than once occurred that these contests have been resuscitated, or 
remain only latent so that some day they may again become a new 
cause of conflicts. 

By the special situation of the countries of America, the naviga- 
tion of rivers has also been a problem of great importance which 
has given rise to serious conflicts where various States situated along 
the same river have had opposing interests. 19 

i? Sometimes to avoid the difficulties of this situation agreements called those 
of neutralization have been celebrated by which the states promise to forbear 
from exercising acts of possession, or not to disturb the modus vivendi in that 
territory (e. g., agreement of 1842 between Brazil and England in the dispute as 
to the boundary line of Guiana; of 1850 between England and Venezuela for 
the same reason; in 1889 between Chile and Argentine). 

is See on these contests, Alvarez: " Des Occupations de Territoires contested " 
in the " Revue Generate de Droit International Public," Vol. X, pages 651 et seq. 

is To put an end to these conflicts, numerous conventions have been concluded, 
which may be placed in three categories, while laws have been passed declaring 
the navigation of those rivers to be free. (See, on the matter Alvarez: 
" L'Histoire Diplomatique des Republiques Amerieaines " in the review just cited, 
Vol. IX, 1902, page 564, note 1.) Some of these conventions are of special 
importance. In 1853, the Argentine Confederation celebrated with Great 
Britain, the United States and France, treaties over the free navigation of the 
rivers of Parana and Uruguay. In these treaties the contracting parties agree 
to use their influence to prevent the possession of the Island Martin Garcia 
by any state of the Biver Plate or its confluents, that had not given adhesion to 
the principle of free navigation. 
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Together with the civil wars and boundary questions out of which 
have sprung such peculiar problems, there should be taken under 
consideration the wars between the Latin states, some of which have 
had a juristic importance and legal effects which cannot be lightly 
passed over in the history of International Law. 20 

In order to complete the picture of the international relations 
between the Latin- American countries, we will say that the failure of 

20 In 1825, there broke out a war between the Empire of Brazil and the United 
Provinces of the River Plate, over the possession of the province of Montevideo. 
This had formed part of these provinces up to 1822, when Brazil annexed it 
under the name of " Provincia Cisplatina." When this province declared its 
independence in 1825, Brazil and the United Provinces entered upon a war with 
each other, as both had desired to incorporate it into their respective territory. 
The war was terminated by the treaty of the 27th of August, 1828, concluded 
through the mediation of the British government and completed by the conven- 
tion of January 2, 1859, between Brazil, Argentina, and Uruguay. In this, the 
neutrality of Uruguay was proclaimed, Brazil and Argentine binding them- 
selves to defend its independence and integrity. The sovereignty of Uruguay 
was limited in this pact in various ways, in its exercise in foreign affairs: it 
might not unite itself, confederate itself or sign treaties of alliance, or place 
itself under the protectorate of any nation, or part with any portion of its 
territory under any pretext. By the Treaty of Peace and Friendship of 1856 
between Brazil and Argentina, the declarations of the convention of August, 
1828, relative to the maintenance by those two countries of the independence of 
Uruguay, are confirmed. The neutrality of the Island Martin Garcia in case 
of war, is also stipulated, and the two countries agree to prevent this island 
from going out of the possession of the states of the River Plate interested in 
the free navigation of that River. On the 25th of February, 1864, these two 
countries subscribed a protocol concerning the employment of the fortifications 
made by Argentina on this Island. 

In 1836, a war broke out between Chile and a confederation of Peru and 
Bolivia which had been formed in 1835 by General Santa Cruz, a confederation 
which aimed at securing the hegemony of South America and a predominant 
influence over the nearest states, Ecuador and Chile. Upon aid being given to 
the political refugees of Chile in Peru, in 1836, to prepare an expedition against 
Chile, this country declared war on the allied states and obtained the triumph 
of its cause in Yungai in 1839, with the dissolution of the confederation. Very 
reliable data exist, which lead one to judge that the English government was 
ready to support the chief of the Confederation, General Santa Cruz, who, in 
return for this, was to grant said government large commercial concessions. In 
this war Chile declared that it would follow three rules of International Law, 
which were favorable to neutral commerce: that neutral merchandise on board 
an enemy's ship could not be confiscated, that blockades must be effective, and 
that the flag covered the merchandise. And this, without requiring reciprocal 
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the attempts at confederation, the diplomatic disputes and the wars 
that have been waged, did not destroy the consciousness that they 
formed part of a family of nations that ought to draw closer together 
in friendship. The pacts which were signed for this purpose, called 
Treaties of Peace, Commerce and Navigation, bear the imprint of 
these fraternal feelings. 

As a model for the draft of these treaties, the treaty celebrated by 
the United States with France on September 30, 1800, was used, 
after undergoing certain modifications and additions that were dic- 
tated by the pacts of confederation and the constitutions of the various 
states. These treaties often contain provisions for a defensive alli- 
ance and grant certain favors to the citizens of the respective countries 
on the subject of naturalization, and, especially, in matters of com- 
merce, favors not granted to other countries. They also stipulate 
several ways of avoiding or deciding conflicts that may arise among 
them (as, a period to elapse and notifications to be given, before the 
beginning of hostilities, the acceptance of the good offices of a 
friendly country, and the invocation of the authority of special or 
general clauses of arbitration). 21 

The spirit of American fraternity has shown itself in certain parts 
of the legislation of several countries, above all in those relating to 

treatment, that is to say, even though neutral nations did not recognize these 
rules. 

In 1864, in consequence of civil wars, a war broke out between Brazil and 
Uruguay, terminating in 1865. That same year, by the Treaty of Alliance of 
the 1st of May, Brazil, Uruguay, and Argentina bound themselves together to 
declare war against Paraguay to overturn the government of that country. 
These three states contracted the treaty obligation of respecting the independ- 
ence, sovereignty, and integrity of Paraguay (art. 6), but in article 16 it is 
stipulated that the allies would cause the government of Paraguay to conclude 
with them boundary treaties on the bases indicated in the Treaty of Alliance. 
In the final Treaty of Peace, of February 3, 1876, between the Argentine Republic 
and Paraguay, are to be found provisions which aim to secure the free naviga- 
tion for the commerce of all nations of the rivers of Uruguay, Parana, and 
Paraguay. 

2i In some, the parties promised not to celebrate treaties of peace and friend- 
ship with the Spanish government until it had recognized the independence 
of all the states of America formerly Spanish, or, at least, of the signatory 
states (Treaty of Peace, Friendship, Commerce and Navigation between Chile 
and the United States of Mexico, of March 7, 1831, Art. 15). 
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nationality, 22 and in the protests which have been raised when any 
one of them has been the victim of a war or of armed intervention 
on the part of a European power. 23 

VI 

With this outline of the fundamental features of the political 
relations of the Latin-American states with each other, and post- 
poning to the second period the study of the policy developed by the 
United States in Latin America as a whole, let us now turn to an 
examination of the relations of this part of the world with Europe. 

If the Latin countries of America were determined to reject the 
domination or intervention of Europe in the New World, they per- 
ceived the importance, at the same time, of binding themselves 
closely to the Old World with which they entertained more active 
relations than with many of their sister states of the same race and 
continent. Thus it was that during the first years of independence, 
their foreign policy was inspired by the general purpose of culti- 
vating closer relations with all the countries of Europe, including the 
mother country. 24 

In 1836, Spain, without recognizing the independence of the new 
states, re-opened commercial intercourse with many of them on the 
basis of reciprocity. With the other states of Europe and with the 
United States, the Latin Americans began soon after their inde- 
pendence to make treaties known as Conventions of Peace, Friend- 

22 As to this, see, Alvarez: "La Nationality dans le Droit International 
Americain" Paris, 1907), No. IV, pages 17 and 18. 

23 For example, the French intervention of 1838 and the Anglo-French inter- 
vention of 1846 in the River Plate; the French intervention in Mexico in 1862; 
the war of Spain in the Pacific in 1864-1866, and various cases of the suppres- 
sion by Spain of the attempts of Cuba to free itself. 

2* In spite of the fact thai the domination of Spain had completely ended in 
America with the battle of Ayacucho, in December, 1824, it was not until Decem- 
ber 4, 1836, that the Cortes passed a law authorizing the Spanish government 
to celebrate with its former colonies of America treaties of peace and friendship 
on the basis of the recognition of their independence. The first state recognized 
by Spain was Mexico, (Treaty of December 28, 1836). The others were almost 
all recognized after 1844. When this law was passed, the governments of 
nearly all the new republics, although already recognized by the other countries, 
believed it wise to open up the negotiations with the mother country in order 
to avoid all doubts as to their international relations with the latter. 
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ship, Commerce, and Navigation. In these, the stipulation relative 
to peace and friendship constituted the characteristic feature. 

These conventions were modeled upon the already cited treaty of 
the 30th of September, 1800, between the United States and France, 
but contained modifications which breathed the liberal spirit which 
had hardly made its appearance in Europe. The principal innova- 
tions these treaties introduced consisted in more completely assuring 
commercial liberty, which, in the economic situation prevailing, was 
what was most needed by these countries ; in declaring that the citi- 
zens of one country should have in the territory of the other state 
the same rights as the citizens of the latter; in regulating with 
greater detail the principles of maritime law that should be in force 
in time of war ; in specially prohibiting their citizens from accepting 
" letters of marque " of a country at war with any one of the con- 
tracting parties on pain of being treated as pirates. 25 Those 
treaties further contain a " most-favored-nation clause " and in some 
of them, especially in those of early date, it is provided that this 
clause does not include those favors which have been or may be 
granted by Latin-American countries to each other in view of their 
common origin. 26 And, as a means of avoiding conflicts, it is stipu- 

25 The reaty of 1800, famous for the above reasons in American diplomatic 
history and because it suggested the provision of the Treaty of Commerce signed 
in the Congress of Lima in 1848, proposed to assure the liberty of commerce 
not only in times of peace, on the basis, then, of the privilege of the most 
favored nation (arts. 6 and 11), but also, and chiefly, in the case of war. For 
this ease, the liberty of commerce of neutrals was stipulated, except in con- 
traband (art. 12), enemy's goods in ships of the nationality of one of the parties 
is not to be confiscated unless it be contraband, but neutral goods in an enemy's 
vessel may be confiscated, unless it had been put aboard before the declaration 
of war, or afterwards, in ignorance of this event (arts. 14 and 15) ; a list is 
given of the articles of contraband (art. 13) ; the right of visitation is regulated 
(arts. 16 to 22) and the exercise of privateering (arts. 23 to 27). No way to 
avoid conflicts between states is specified, but the conduct to be observed in ease 
of conflicts is indicated, a certain period being fixed during which the citizens of 
each country will be able to freely abandon the territory of the other ( art. 8 ) . 

26 See the protests made against this by the Secretary of State, Henry Clay, 
through the Minister of the United States in Mexico, which were directed to the 
Mexican Government because it refused to grant the United States the same 
favors as those granted to other American States. Hart, "American History 
Told by Contemporaries," Vol. Ill, pages 500 and 501. 
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lated generally that no one of the contracting parties may order or 
authorize any act of reprisal nor declare war against the other be- 
cause of offenses or damage suffered, without first presenting a list 
of grievances to the other, reinforced by reliable proof and testimony, 
in which justice and satisfaction is demanded, of which the other 
party refuses or unreasonably postpones consideration. However, 
in some of the treaties, arbitration is established with the same pur- 
pose, but this arbitration is almost always restricted closely to the 
matters which are the object of the treaty. 

In spite of the efforts of the new republics to maintain cordial rela- 
tions with Europe and the United States, this period was not free 
from difficulties, some of which were of considerable importance 
Some of these controversies involved territory and turned on the 
question of right to exercise sovereignty in a certain stretch of 
country; e. g., the controversy between England and the United 
Provinces of the Kiver Plate on the occupancy by the first of the 
Ealkland Islands in 1823 ; that between Haiti and the United States 
because of the latter's taking possession of the Island of JTavassa in 
1856 ; 27 and between Venezuela and Holland as to the possession 
of Aves Island. 28 Others had their seat in boundary matters, as in 
the conflicting claims of Erance and Brazil as to the line between 
French Guiana and the Republic, 29 and of England and Venezuela 
on the frontier separating British Guiana and the latter country. 30 

On the other hand, the above countries in their relations with the 
Latins of America pursued a policy sometimes of armed intervention, 
in spite of the Monroe Doctrine, and at other times of protection of 

2' As to this little known controversy, see Moore: op eit., Book I, § 81, pages 
266-267. 

28 By the Convention of 1857, this controversy was submitted for decision to 
the government of Spain, which, on the 30th of June, 1865, gave a decision 
entirely favorable to Venezuela. 

29 By Convention of April 10, 1897, submitted to the Swiss Confederation for 
arbitration. The arbiter gave decision, April 1, 1900, in favor of Brazil. 

so This controversy, involving the possession of 109,000 sq. kilometres, is 
notable in American diplomatic history as being one of the clearest cases of the 
exercise of the hegemony of the United States, as we will see later on. 

France and Holland also had a dispute as to the delimitation of Dutch Guiana, 
which was brought to an end by the award of the Czar of Russia on May 13-25, 
1891. 
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the interests of their citizens, adopting the procedure followed against 
the weaker states of Europe or semi-civilized countries — a policy 
growing out of the unfavorable opinion held as to the character of 
the international affairs of these states, almost all of which were 
infected by institutional instability and even anarchy. The United 
States, although feeling the solidarity of continental interests, judged 
Latin America in the same fashion as Europe and adopted a similar 
policy in this regard. 

The conflicts caused by this policy of Europe and of the United 
States may be divided into personal, financial, and political groups. 

The personal conflicts refer to claims arising from injuries re- 
ceived by individual citizens of those countries because of tumults 
or civil wars. 

The financial group consists of claims growing out of damages or 
prejudices suffered by the property of said citizens, resident or non- 
resident in America, because of forced loans, confiscation, failure of 
the payment of coupons of the public debt, or for material injuries 
sustained as a consequence of civil or international wars, and the 
like. 

The political cases are made up of the use of force against these 
states, either attacking their independence and sovereignty or com- 
pelling them to satisfy claims presented against them. In 1838, 
France intervened, establishing a pacific blockade, in the Elver Plate 
and in Mexico, declaring in both instances that she was not then 
committing an act of war. 31 In 1842, 1844, and 1851, England 
directed blockades against the coast of Central America, and asserted 
claims to the protectorate of the Mosquito Coast, Nicaragua. In 
1845, France and England intervened forcibly in the struggle of 
the dictator Rosas with the Republic of Uruguay. 32 In 1861, Spain 

3i In the first ease, France justified her action in alleging the injustice of a 
law of the Argentine tyrant Rosas who attempted to naturalize and force to do 
military service foreigners residing for more than three years in the country 
and engaging in commerce or possessing real property. On this occasion, France 
interfered in the internal affairs of Argentine Republic and Uruguay. The con- 
flict was ended by a compromise of the parties on October 29, 1840. 

The second case involved the payment of a pecuniary claim. France blockaded 
the port of Vera Cruz, and took the fort of San Juan de Ulloa, whereupon 
Mexico declared war. Peace was established by the Treaty of March 9, 1839. 

32 On the 24th of November, 1849, a treaty was celebrated between England 
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re-incorporated Santo Domingo into its colonial empire. 33 In 1862, 
France, under the pretext of protecting a financial claim, entered 
Mexico and established a monarchy. In 1864-1866, Spain waged a 
war against Chile and Pern. 34 As to the acts of hostility of the 
United States, the principal are : the war of 1846 with Mexico, 35 the 
bombardment and burning of Greytown or San Juan del Norte in 
Nicaragua in 1854, and the expedition of 1859 against Paraguay. 

These three classes of conflicts (personal, financial, and political) 
have been settled either by the Latin States submitting to the de- 
mands of the claimant nations when these were powerful, or by com- 
promise or by arbitration. 36 

and Argentine Republic, which put an end to the English intervention in that 
country. In this, there is a curious clause stating that Argentina is in the full 
enjoyment and exercise of all the rights possessed by an independent nation. 
This article was included in the treaty on the petition of Rosas who complained 
that the European powers denied to the Latin-American states the sovereign 
rights which they themselves possessed. 

s 3 Its independence was again recognized by Spain in 1865. 

34 The cause of this war clearly shows the international situation in which, 
Spain maintained, the new republics that she had not recognized, found them- 
selves. In 1864, she sent to the Government of Peru, which was in this situation, 
a " Special and Extraordinary Commissioner of the Queen ", a title borne by 
the former inspectors charged with the supervision of affairs in the colonies. 
The Peruvian government declined to receive this individual save in the char- 
acter of Confidential Agent. The envoy abandoned the country, and a Spanish 
fleet seized the Chinchas Islands, belonging to Peru, on the grounds of re-asert- 
ing its rights of possession. Spain alleged, in fact, that, as it had not recog- 
nized the independence of Peru, that only a state of truce existed between the 
two countries since the time of the struggle for independence. On the 5th of 
December, 1865, a Treaty of Alliance was entered into by Peru and Chile to repel 
the agressions of Spain, an alliance which was entered into a little later by 
Bolivia and Ecuador. Chile, whose independence had been recignized by Spain in 
1844, found herself involved in this war, owing to which the Spanish squadron 
blockaded and bombarded the port of Valparaiso. This act has given rise, 
among others, to an interesting question of International Law, as to what extent 
the bombardment of a purely commercial port entirely without fortifications is 
permissible. 

On this occasion Spain gave assurance to the United States that the purpose 
of the war was not to change the republican character of these countries. 

35 This war came to an end by the treaty of February 2, 1848, by which the 
United States annexed New Mexico and California. 

36 Frequently, above all in case of numerous claims, it is stipulated that these 
be decided by Arbitral Tribunals or by Mixed Commissions. This procedure has 
lent itself to abuses, because of which it is disappearing. 
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These cases imply a fourfold violation of the general principles 
of International Law. The first, an exceptional occurrence, meant an 
unjust declaration of war or the forcible and insufficiently justified 
interference in the domestic affairs of these countries. The second, 
which consists of frequently occurring cases, consists of making 
claims for damages whenever citizens have been injured, especially 
by wars or revolutions. The injury is always alleged to have been 
due to the action of the government against which the claim is made, 
in spite of the fact that the latter could not be called to account 
because the acts had been done within the limit of its sovereign 
rights or, if such action had been abusively perpetrated by its citizens, 
it could not have been foreseen or guarded against by the state. The 
third is also very general and consists in taking up diplomatically 
all those claims which can be asserted against the Latin-American 
governments, even those which the interested parties should bring 
before the ordinary courts of justice. The fourth is to use force, 
such as the seizure of customs houses, pacific blockades, etc., in order 
to compel the recognition of claims. Comparing the intervention 
of the great powers since 1810 in the affairs of the weaker states of 
Europe with those exercised by them in Latin America, we find that 
in the former case they were inspired by the dictates of broad policy, 
humanity, or religion, while in the latter they acted with the sole 
purpose of assuring unduly for their citizens who came to those 
countries a specially privileged situation. 

CHAPTER SECOND 

I 

In the second period of the history we are outlining, which runs, 
as we have said, from the middle to the last third of the nineteenth 
century, the international life of the Latin- American countries 
presents in several particulars an aspect quite different from that 
observed during the preceding years, and consequently its contribution 
to the development of International Law is different. 

The idea of the confederation of all or of a part of Latin America, 
was abandoned as impracticable, principally owing to the fact that 
the fear of European conquest no longer existed. But as the states 
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still counted themselves as members of the same family, they strove 
to strengthen the bonds of friendship and commerce while regulating 
uniformly the juristic relations in many of the matters which are 
included in Private International Law; a uniformity which it is 
not difficult to obtain in view of the close analogy existing between 
their institutions owing to the fact of a common origin. In this 
period, therefore, the notion of solidarity does not disappear, but 
becomes modified and directed toward more practical ends which are 
more in keeping with the international life of these countries. 

In 1877, there met in Lima, on the initiative of the Government 
of Peru, a congress of jurists of Latin America who labored to estab- 
lish uniform rules of Private International Law. Two conventions 
were signed here, one on the above subject and the other on extradi- 
tion, which were subscribed to by Argentina, Bolivia, Chile, Costa 
Rica, Ecuador, and Peru. The protocol on extradition was sub- 
scribed to, further, by Guatemala and Uruguay. 

On the 3rd of September, 1880, the representatives of Chile and 
Columbia, in Bogota, signed ad referendum a convention of general, 
permanent, and absolute arbitration. In article 2, it was provided 
that the arbitter should be designated in a special convention, or, in 
default of this, the arbiter should be the President of the United 
States. In article 3, it was stipulated that both Governments should 
try to make similar treaties with the other countries of America " in 
order that the solution of every international conflict by means of 
arbitration may come to be a principle of American Public Law." 37 

With this purpose, the government of Columbia addressed a circu- 
lar to all the Latin- American governments inviting them to meet in 
a conference in Panama in 1881 in order to sign there pacts similar 
to those entered into with the government of Chile. Only Brazil, 
at that time an empire, was omitted from the list of those invited. 
Almost unanimously the governments accepted the invitation. Mexico 
refused its adherence on the score that she did not deem it wise to 

37 In various conventions of Latin -American States, such expressions as 
"American Public Law " and even " South American Public Law " are to be 
found (See, Preamble of the Treaty of April 20, 1886, between Peru and Bolivia 
on the fixing of boundaries), which manifest the solidarity of interests which 
is believed should exist between all the states of Latin America. 
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pledge herself to such wide principles of arbitration. The Argentine 
government declared, in a note dated the 30th of December, 1880, 
that, in its concept, the projected conference should not limit itself 
to the signing of a treaty of arbitration, but should proclaim several 
principles of American Public Law as the best method of securing 
the solidarity of the countries of the continent, The principle which, 
above all others, it desired to see proclaimed, was that guaranteeing 
to all the states of Latin America their territorial integrity. This 
was not a new idea. It had already been expressed in the pacts of 
Confederation and Union of which we have already spoken, and the 
Argentine government itself had rejected it in a note replying to an 
invitation to adhere to the Treaty of Commercial Union of Santiago, 
1856. 38 Only the representatives of Guatemala, Salvador, and Costa 
Rica assembled at the time the Congress convened, whereupon the 
assembly was dissolved. 39 

On the occasion of the centennial of the birth of Bolivar, in 1883, 
the representatives of several American republics met in Caracas. 
There they signed a document which, conceived in the lyric vein of 
the first period, proclaimed certain principles of American public 
law among which was the recognition of arbitration as the best 
method of settling international disputes. 

In 1888, the Governments of Uruguay and Argentina invited the 
Latins of America to an international congress to meet in Mon- 
tevideo in order to draw up a treaty on the subject of the various 
matters of Private International Law. Almost all the states of 
Latin America took part in this meeting and signed conventions con- 
cerning civil law, commercial law, penal law, the law of procedure, 
copyrights, trademarks, patents, and the exercise of the liberal pro- 
fessions. It does not come within the limits of this article to touch 

ss In emitting an opinion in 1880 which was different from that' of 1856, the 
Argentine Republic obeyed a political purpose, — that of preventing Chile (at 
the time, victorious over Peru and Bolivia) which maintained strained relations 
with it on account of a boundary dispute, from annexing a portion of Peruvian 
territory. 

s» The government of Chile, in view of the fact that the projected conference 
was intended principally to meddle in its foreign policy, not only refrained from 
ratifying the cited convention of 1880 and from participating in the Congress, 
but succeeded in prevailing upon several Latin states not to attend it. 
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even lightly upon the principles contained in these conventions which 
incorporated the most liberal doctrines proclaimed by European 
publicists on the matters involved. But it may be said in passing 
that the states of America, in signing these conventions, agreed that 
because of the fact of their common origin and interests they could 
come to a general understanding regarding many matters which 
could not be accepted by the world in general. Although these 
treaties were not ratified by all the signatory states, yet they have 
exercised a considerable influence in the mutual relations of these 
countries in these matters, while perceptibly contributing to the 
development of International Private Law. 40 

In this period, more than in the former, the Latin-American 
countries agree upon arbitration, either general or special to the 
subjects of the treaty, as a means of deciding controversies arising 
between them. In spite of the similarity of national interests, this 
period presents the same elements as the former to menace their 
reciprocal relations — civil wars, boundary disputes, quarrels arising 
out of questions of the navigation of rivers, and wars between the 
countries themselves. An attempt is made to prevent the occurrence 
of civil wars by treaty agreements to adopt energetic measures against 
all efforts to organize in the territory of the one, revolutionary move- 
ments against the other contracting party. Further, any interfer- 
ence of the states in the domestic affairs of the others because of 
these wars, is prohibited by agreements that possess real practical 
importance. 41 Many of the boundary questions of this period were, 
as in the former period, settled by arbitration. 42 Among the wars 

*o These treaties have been ratified by Argentina (law of December 11, 1894), 
by Paraguay (law of September 3, 1889), by Peru (law of October 25, 1889), by 
Uruguay (October 1, 1892), and by Columbia (Decree of November 17, 1903). 
By virtue of a provision of those pacts permitting states which had not signed 
them to adhere to them later, Prance, Spain and Italy and Belgium became par- 
ties to the Treaty on Copyrights, during 1896, 1899, 1900, and 1903, respectively. 

4i See the agreement between Argentina and Uruguay, of January 14, 1876, 
which was not ratified. 

42 One of the principal contests was that between Argentina and Paraguay as 
to the possession of the territory between the River Verde and the main branch 
of the Pilcomayo together with the Villa Occidental, submitted by the Conven- 
tion of February 3, 1876 (art. V) to the decision of the President of the United 
States of America, who handed down his judgment on the 12th of November, 1878. 
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then waged, that fought in 1879-1885 by Chile against Peru and 
Bolivia united by a secret treaty of alliance signed in 1873, is the 
most important as it radically modified the map of the western 
portion of America 4S and has even up to the present day given rise 
to interesting problems of International Law that were scarcely 
known before, at least, in the same clear-cut form. Some of these 
problems involved the question of the rights of a belligerent in enemy 
territory occupied by his arms; the limits to the authority of the 
victor in territory which the losing party has turned over to him by 
an act of truce or of peace, in full sovereignty but not finally ; the 
value to be given by the victorious state to the concessions made by 
the conquered power to private parties over a tract of territory ceded 
by a treaty of peace ; the value of security which had been given by 
the conquered state over the same territory in order to guarantee 
financial obligations; the moral or legal responsibility of the annex- 
ing state as to foreign creditors of the state annexed; and, finally, 
concerning the arrangements for the taking of a plebiscite to decide 
the nationality of territory. 

« Upon declaring war, the government of Chile published in the Dia/rio Ofioial 
(October 10 and 20, 1879) the instructions which the United States issued for its 
armies in the field, as well as the declarations of several European international 
conferences (Brussels, Geneva, and St. Petersburg) on the laws and usages of 
war. These were given as a guide for the conduct of the Chilian army during the 
operations of war. The war was closed, as to Peru, by the treaty of October 20, 
1883. By article 2 of this treaty, Peru ceded to Chile the province of Tarapaca 
and by article 3 placed Tacna and Arica under the sovereignty of Chile, post- 
poning for 10 years a plebiscite which should decide the final sovereignty over 
these provinces. The plebiscite has not been taken, because the parties have not 
been able to agree as to the conditions under which it is to be celebrated. 
Respecting Bolivia, the war was suspended by the truce of April 4, 1884, accord- 
ing to which the territories lying between parallel 23 and the mouth of the River 
Loa in the Pacific, which had been occupied by the military forces of Chile during 
the war, should continue subject to the sovereignty of Chile. The final treaty of 
peace was arranged on October 20, 1904, in which the sovereignty of Chile over 
this region is recognized. Chile has been reproached without reason for having 
occupied these territories without a previous declaration of war. In fact, this 
country, after seeing that Bolivia rejected the offer of arbitration, not only 
addressed to Bolivia an ultimatum, but proceeded to occupy this zone of terri- 
tory on the grounds of rei vindicatio inasmuch as Bolivia had violated the treaty 
of 1866, the purpose of which was to put an end under certain conditions to the 
old boundary dispute between the two countries as to parallels 23 and 24. 
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II 

As to the relations existing between the Latin- American countries 
and Europe, the intercourse grew closer and more frequent. The 
reason for this was that Latin America felt a growing need not only 
of the culture and the intellectual material and the commerce of 
Europe, but also of its capital and population to develop its wealth 
and populate its territories. Because of the above, these states con- 
cluded with those of the Old World numerous conventions, and ad- 
hered to many of the conventions of general interest concluded by 
the European states among themselves, especially the International 
Unions, thereby giving to these Unions a world character. 

Two factors which should serve as most powerful bonds between 
the two continents (the attraction by America of European capital 
and population) have given rise to a certain antagonism of interests 
between the two centers, producing problems sui generis in Inter- 
national Law. This antagonism has developed over the question of 
immigration. For, it is to the interest of the American states, 
colonizing their own territory, to bring from Europe the greatest 
possible number of skilled workmen fitted to develop the industries 
of the country; and on the other hand, it is to the interest of the 
European states that this desirable element should not leave their 
territory. And so serious is this antagonism that, in proportion as 
the immigration to the American states increases and the govern- 
ments of these countries organize in Europe special service for 
attracting it, the European countries establish fresh conditions tend- 
ing to prohibit or at least restrict the emigration of the desirable 
laboring element. 

Nor is this all: on the question of the nationality of the children 
of immigrants, born in America, the interests and ideas of the two 
worlds are equally antagonistic. For, according to the principles of 
jus sanguinis, followed in nearly all European legislation, the chil- 
dren of those immigrants keep the nationality of their parents; 
whereas, according to the legislation of the American countries, they 
take the nationality of the country in which they are born. The 
Latin-American states, in effect, desire that the descendants of for- 
eigners, born within their territory, be incorporated in those states, 
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become a component part of the ethnic element and contribute to 
form the population. With this end in view, these states have estab- 
lished, not only in their laws, but in their constitutions, the principle 
of jus soli as the basis for determining nationality. And it is almost 
impossible to reconcile these laws, owing to the necessity these coun- 
tries have of increasing their population. 44 

Further, the enormous development which colonization by immi- 
gration has taken in certain Latin countries, and the manner of 
organizing the movement, has resulted in turning over great stretches 
of territories to the newcomers, large districts of which are thus 
peopled almost exclusively by Europeans of the same nationality. 
It has come about because of this curious circumstance, that the 
countries to which these immigrants belong consider some of these 
regions almost as their colonies, and pretend to exercise an influence, 
morally at least by their schools and similar institutions, to keep 
alive in them the love of the mother country. In this may be found 
the germ of possible conflict of a political character between the two 
continents. 

As to foreign capital, the investments have been made not only 
in commerce, but also in loans for speculation. These loans have 
produced interesting and peculiar problems relating to the responsi- 
bility of the debtor state and the nature of the security given to 
guarantee the obligations. Capital which sought speculative invest- 
ment has often been employed in buying large tracts of land over 
which the capitalists pretended to exercise wide authority, to the 
derogation of the sovereign rights of the state in which the lands were 
located. And this is not all : some states, in order to secure European 
capital, have sold or leased portions of territory to foreign syndicates, 
granting them, in the latter case, certain attributes of sovereignty, 
which has created serious international problems involving the value 
or import of this peculiar class of conventions. 45 Outside of these 

** As to the importance of this matter, the problems involved in it, and the 
several solutions given to the problems by the laws of Europe and America, see 
Alvarez : " La Nationality dans le Droit International Americain," Paris, A. 
Pedone, 1907. 

45 The most characteristic case is the concession made by Bolivia, by the law of 
December, 1901, to a North American syndicate, of a portion of the Acre terri- 
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special relations from which several complex problems have grown, 
there have arisen also conflicts which although less serious than those 
giving character to the former period, have yet been numerous. 
These are based principally on the diplomatic claims urged by 
European nations for their citizens, claims which have been usually 
flimsy and unsupported by sufficient proof. 46 

In order to put an end to these abuses, the countries of Latin 
America have entered into treaties with Europe in which it is pro- 
vided that a state is not responsible for injuries suffered by the 
citizens of a foreign country in case of civil war, unless the consti- 
tuted authorities have been guilty of negligence in the suppression 
of it ; and that every claim of a legal character which is brought by 
the citizens of one state against the government of another must be 
presented to the competent authority of the latter country, the state 
to which the claimant belongs, not being able to protect him diplo- 
matically except in the event of a denial of justice. 47 

in 
It is important now to turn to a consideration of the international 
policy pursued by the United States in relation to the Latin countries 
of the New World, in order to complete the picture we are making of 

tory, the title over which Bolivia disputed with Brazil. Brazil protested against 
the concession, and the controversy ended by the already mentioned treaty of 
Petropolis, by which Brazil paid indemnity to the syndicate whose concession, was 
taken away. See Moore: Op cit., Vol. VI, pages 440-442. 

*6 Among these claims it is well to cite what arose between Italy and Columbia 
because of the confiscation in 1885 by the government of the Republic, of the 
property of the Italian subject Cerruti; this claim was settled by the Convention 
of August 18, 1894, by which the matter was submitted for decision to the Presi- 
dent of the United States, who rendered his decision March 2, 1897. 

" Treaty of December 5, 1882 (art. 18), between Mexico and Germany; treaty 
of July 29, 1885 (art. 21), between Mexico and Sweden and Norway; treaty of 
November 27, 1886 (art. 11), between Mexico and France; treaty of April 16, 
1889 (art. 12), and of April 16, 1890 (art. 12), between Mexico and Italy; treaty 
of July 23, 1892 (art. 20), between Columbia and Italy; treaty of June 7, 1895 
(art. 15), between Mexico and Belgium; treaty of September 22, 1897 (art. 16), 
between Mexico and Holland. 

It is worthy of note that neither England nor the United States have ever 
wished to conclude treaties of this kind with Latin-American states. These 
states have, however, entered into treaties of this nature with each other. For a 
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the characteristic traits of the international relations of those 
countries. This policy may be examined from the standpoint of the 
extension in America of the territory of the Union, in the relations 
of this country with the separate republics of Latin America, or, 
finally, in its bearing on the whole American continent. It is not 
incumbent upon us to study that increase of territory which forms a 
part of the imperialistic policy of the United States, 48 nor will we 
turn back to review those interstate relations in which, as we have 
seen, the United States adopted the attitude of Europe in looking 
down with disdain upon the new nations. We will on the other 
hand trace the general lines of the policy of the United States in the 
last phase, that is, in its relation to the American continent con- 
sidered as a whole. We will study this policy by bringing together in 
a single picture the three periods in which we have divided the 
diplomatic history of the Latin-American Republics. In this 
manner, we shall be able to understand its origin, object and import, 
as well as its importance under the point of view of International 
Law. 

We will begin by passing rapidly through the mass of messages 
and correspondence of the Presidents of the United States, from 
Washington to Monroe, in order to trace to their first manifestations 
the ideas and sentiments of that country as to the other states of the 
American continent. 

Washington, in his Farewell Address, said that the interests of 
Europe differ from those of the United States and that the " detached 
and distant " situation of the latter invite and enable it to follow a 
different line of policy. 49 In 1808, Jefferson, then President, said 

list of these cases, see Alvarez: "L'Histoire Diplomatique des Republiques 
AmGricaines " in the " Revue de Droit International Public," Vol. IX, page 563, 
note 1. 

48 While the territorial history of the Latin states reduces itself to a struggle 
over boundaries, that of the United States is that of the extension of territory. 
See, as to this expansion of the United States, Viallate : " Essais d'Histoire 
Diplomatique Americaine" (Paris, 1905), pages 3-56. In this growth, Latin 
countries on the south and west were absorbed. The contribution which this 
element has made to the culture of the great republic has never been properly 
studied. 

*9 Richardson's Messages, 1:222, cited by Foster: "A Century of American 
Diplomacy" (1901), page 439. 
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to the Governor of the Territory of New Orleans, that the interest 
of Cuba and Mexico as well as that of the United States is " to 
exclude all European influence from this hemisphere." 50 In 1820, 
when the independence of Latin America was practically assured, 
Jefferson alluding in a private letter to a conversation with the 
minister of Portugal in Washington, said : " From conversations 
with him, I hope he sees, and will promote * * * the advan- 
tages of a cordial fraternization among all the American nations, 
and the importance of their coalescing in an American System of 
Policy, totally independent of and unconnected with that of 
Europe." 51 

It is curious, too, to follow through the messages of Monroe from 
1817 to 1823 the same first manifestations and the evolution of a 
policy as to the states of the New World which were beginning their 
independent life. On the 2nd of December, 1817, Monroe calls 
attention to the fact that " through every stage of the conflict the 
United States have maintained an impartial neutrality, giving aid 
to neither of the parties in men, ships, or munitions of war. 
* * * " 52 Two years later, although persisting in a strict neu- 
trality, the President declared that " this contest has from its com- 
mencement been very interesting to other powers and to none more 
so than to the United States. A virtuous people may and will con- 
fine themselves within the limit of a strict neutrality; but it is not 
in their power to behold a conflict so vitally important to their 
neighbors without the sensibility and sympathy which naturally be- 
long to such a case." 63 In 1820 and 1821, he declared that he was 
disposed to repeat the " friendly council " already offered by his 
Government to Spain in order to bring about an " adjustment be- 
tween the mother country and the colonies on the basis of the inde- 
pendence of the latter." In 1822, the Congress of the United 
States passed a law recognizing the independence of Mexico and 

50 Writings of Jefferson, 9:213, cited by Foster, op oit., page 440. 

si Jefferson's Works (1854), 7:168, cited by Foster, op. tit., pages 440 and 441. 

52 Hart: "American History Told by Contemporaries" (1902), Vol. Ill, page 
496. In a note of January 19, 1816, to the Spanish Minister de Onis, Monroe 
considered the Latin-American Republics as belligerents. 

53 Hart, op. oit., Vol. Ill, page 495. 
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of the other countries of South America. Therefore, the belliger- 
ents of 1817, after becoming " neighbors and fellowmen " of the 
United States in 1819, are denominated in 1823 " our southern 
brethren * * * whose independence we have on great consid- 
eration and on just principles, acknowledged." 

In 1823, a new era opens in the policy followed by the United 
States in its relations with the rest of America. That repiiblic 
then understood that it was bound to the other states of the hemi- 
sphere not only by reason of being neighbors, but because of a con- 
tinental solidarity in everything pertaining to the independence and 
sovereignty of the new nations. In that year, under historic cir- 
cumstances known to all, Monroe, while having primarily in view 
the interests of his country, expressed and epitomized in such a 
clear manner the essence of the international situation of the New 
World, that his declaration became, as we have already said, al- 
though he did not aim to formulate an invariable norm of inter- 
national policy, the Gospel of the New Continent. 64 This message, 
which declares that the political system of Europe is different from 
that of the American states, contains declarations which may be 
epitomized in the following points : 

1. The states of the New World are entirely independent and 
sovereign. 

2. And, consequently, the regime of the balance of power and in- 
tervention, the basis at that time of the international politics of 
the Old World, can not be extended to them. European intervention 
is condemned, not only when its object is to change the form of 
government adopted by the states, but when it aims to oppress them 
or to control their destinies in any way. 

3. That the states of Europe can not acquire by occupation any 
part of the American continent. 

Together with these three explicit declarations, there are three 

04 For this reason the doctrine contained in these declarations has subsisted up 
to the present time, when it is being applied and interpreted, while other declara- 
tions made subsequently in various messages by other presidents of the United 
States and referring to important American affairs have been completely 
forgotten. 
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others of a more or less explicit character which complete the 
" doctrine : " 

1. That respecting the colonies of Europe then existing in America. 

2. The political equality of the states of the continent, particu- 
larly from the point of view of their independence which therefore 
negatived the right of any to interfere in the internal affairs of 
another. 

3. The non-interference of the United States in the domestic 
affairs of Europe, save when they constitute a menace for the inde- 
pendent existence of America. 

On declaring the intervention of Europe in America is not to be 
tolerated and that the American continent is not open to European 
colonization, Monroe contradicted two principles of International 
Law at that time in force: that of intervention and that of the 
acquisition by occupation of the territories that were res rmllius. 
The contradiction of this second principle is particularly important, 
as it in reality amounted to establishing, that, in America, all ter- 
ritory, even that which was not explored, and which was conse- 
quently nullius (and in this condition there were vast stretches of 
country), was subject to the sovereign authority of the American 
country within whose limits it was located during the colonial 
epoch. The view is obtained on the basis that the territory of this 
continent has already been distributed among the states of America, 
and that each one exercises real sovereign authority over all the land 
which belongs to it, even though the regions be totally uninhabited. 

The Monroe Doctrine may be synthesized in this fundamental 
idea: no one of the two continents may intermeddle in the affairs 
of the other,, and on this all America stands united. 

On recognizing that a solidarity of interests as to the continuance 
of their independence existed between the states of America, Mon- 
roe did not do more than serve as an echo of the sentiment that 
then predominated in all the republics. Therefore, whether the 
famous message of 1823 had been written or not, the principles 
contained in it would always have been sustained in the New World 
In this sense, it may be said, and not without a certain amount of 
truth, that the Monroe Doctrine is neither doctrine nor of Monroe. 
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But that which constitutes its undeniable merit and makes it 
famous, is that such an exact synthetic statement of the destinies 
of America should have been given thus early in the period of eman- 
cipation, by a people whose increasing power would not permit the 
rest of the world to regard that statement as merely Utopian. It 
was this that enabled America, from the very beginning of inde- 
pendent life, to give to its foreign policies a safe norm instead of 
the vague ideas then existent on these subjects. In this sense the 
Monroe Doctrine is doctrine and is of Monroe. 

The best proof of the statement that the Monroe doctrine expressed 
the aspirations of all America, is to be found in the fact that from 
the date of the Congress of Panama of 1826, all the Latin-American 
states have not only striven to proclaim it solemnly but also to unite 
to make it respected; the resolutions passed by this congress and 
by the others of this period, not only agree with it and clearly show 
the effect of its influence, but make an effort to extend it . a similar 
influence is seen to have been exerted by this doctrine upon the con- 
ventions celebrated by the Latin states with one another. 65 

The solidarity of the American continent only aimed to repel the 
interference of Europe and not to isolate the hemisphere from the 
civilization of the Old World, a pretention which would have been 
absurd, in view of the fundamental differences between the two 
groups of American nations, each one of which had closer inter- 
course with Europe than with the other, as the civilization and 
commerce of Europe furnished elements of life and culture to both. 5 ^ 

55 This doctrine exerted a palpable influence in the treaty of January 2, 1859, 
between Brazil, Argentina, and Uruguay, relative to the recognition of the inde- 
pendence of the last-named country (art. V). 

5« The contradiction which Secretary Clay reproached Mexico with in a letter 
of November 9, 1825, to Poinsett, Minister of the United States in that country, 
does not, then, exist. This letter states that Mexico considers the United States 
as a member of the American family of nations and invokes its protection when it 
believes that its independence is menaced by Europe, while placing the United 
States in the same category as Europe when the matter at issue is one of com- 
merce, since it refuses to grant to the United States those special favors which it 
has given to other American states. See American State Papers, Foreign Rela- 
tions, 2d Series, Washington, 1859, VI, pages 579-583, cited by Hart, op. cit.,. 
Vol. Ill, page 501. 
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The determination of the New World to live politically independent 
of Europe, formed the basis of its international relations with the 
latter. The interference of Europe in America, of which we have 
spoken in a preceding section, did not arrest the development of 
this feeling of independence; on the contrary, it served to revive 
in the American states the desire of maintaining their independence. 

After understanding the Monroe Doctrine in the above manner, 
that is to say, as the happy expression of the idea as to the peculiar 
situation which the New World should hold in the community of 
nations, it becomes idle to discuss, as has been done by some pub- 
licists, as to whether or not it was formally proclaimed by the gov- 
ernment of the United States ; whether or not it has been recognized 
by the governments of Europe; whether or not it forms a part of 
International Law or is in conformity with reason and best policy. 67 
It is the expression of the will of America, which all the states of 
the continent have wished to see carried out ; and the United States, 
as the most powerful among them, has caused it to inspire in other 
nations the respect which the increasing power of that great republic 
has imposed. 

Publicists have not only failed to see the real origin and nature of 
the Doctrine, but have disfigured its true meaning. For the ma- 
jority of persons, it is the basis of the policy of hegemony which 
the United States is developing on the American continent. The 
writers, however, are not agreed as to the significance of this policy. 
The publicists of the Old World believe that the United States has 
repelled Europe from America only with the object of substituting 
its own influence for that of Europe. Anglo-Americans believe that 
the Monroe Doctrine is the sacred text which the United States 
should apply and interpret in its relations with the mass of Latin- 
American states ; and the few publicists of these countries who have 
studied the Doctrine see in it a mere pretext for the gradual and 
progressive absorption by the great republic of the rest of the 
continent. 

57 Among other objections urged against the Monroe Doctrine, see the state- 
ments of Prof. Munsterberg of Harvard University, in Moore, op. oit., Vol. VI, 
pages 528 and 529. 



314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

These points of view are inadmissible, since the idea of hegemony- 
does not grow out of the Monroe Doctrine nor is its development 
dependent upon it: and the same objection may be made to the 
attempt to include within the category of " hegemony " every step 
taken by the United States in international policy in the American 
continent. 

The hegemony of the United States is the fruit of the prodigious 
and rapid development attained by this country, outdistancing the 
other American republics, and the de facto recognition of this cir- 
cumstance not only by the states of Europe but also by those of 
America. So it has been able to pursue a policy on the continent 
which may be considered from three different points of view and 
which has worked toward three different ends : 

In the first place, the United States as the most powerful coun- 
try in the western world, has maintained the Monroe Doctrine not 
only in the cases originally foreseen by it, but also (as in the case 
of the Monroe Doctrine, in looking to its own interest) has caused it 
to serve as an expression of the growing necessities and aspirations 
of the states of America, aiming to assure their independence and 
territorial integrity. In this direction it has aimed to maintain and 
develop the Monroe Doctrine. 

In the second place, and keeping pace with the above, may be 
noted the effort of the United States to assert its material preponder- 
ance in the new continent, especially when there has been a question 
of its own interests. 

Thirdly, with the purpose of protecting the states of America, 
it has taken active part in all the international questions of these 
republics that it believed to be of continental importance, particu- 
larly when the latter have become involved in conflicts with European 
states. 

The following belong to the first category : 

Cases involving the maintenance of the Monroe Doctrine: dec- 
laration of Secretary of State Buchanan in 1848, at the time of the 
attempt of General Elores to invade Equador ; 58 declarations and 
attitude of the United States upon the French invasion of Mexico 

58 Moore, op. cit., Vol. VI, page 473. 
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in 1862 ; 59 declaration of Secretary of State Seward, during the war 
between Spain and Chile-Peru ; 60 protest of the government of the 
United States against the re-incorporation of the island of Santo 
Domingo by Spain. 61 

Cases of the development of the Monroe Doctrine: (a) To pre- 
vent the states of Europe from acquiring under any pretext, even 
with the acquiescence of the American countries, any portion of 
the continent, or from establishing a protectorate over any Ameri- 
can state: declaration of Polk in 1848 as to Yucatan; declaration 
of 1895 upon the proposal of Nicaragua to cede to England Corn 
Island as a Naval Station; declaration of 1904 and 1905 in con- 
nection with the coercive measures of England, Italy and Germany 
against Venezuela. 

(b) To prevent any European state from entering upon an occu- 
pation of a more or less permanent character, even as a war meas- 
ure, of any part of the territory of an American country; declara- 
tion in 1840 by Van Buren that the United States would prevent 
by force the military occupation of Cuba by England; declaration 
of President Roosevelt at the time of the above-mentioned action 
of England, Italy and Germany. 

The first class of questions can not be placed under the heading 
" hegemony of the United States." As in the case of the Monroe 
Doctrine, they synthesize and accentuate the sentiments of the 
entire continent. The United States as the most powerful of the 
states of America becomes the natural spokesman of the continent 
and charges itself with the duty of making their ideas respected, 
to the mutual advantage of all. This is proved not only by the fact 
of the logical extension of the Doctrine, but also because the points 
comprised in the first division of questions have been proclaimed 
by the Latin states in their congresses, as we have already seen. 
This view gains strength also through the circumstance that whenever 
the Latin states found themselves in any of these difficult situa- 
tions, they turned to the Republic of the North for protection; 

59 Idem, pages 488 et seq. 

so Idem, pages 445-446 and 507. 

«i/dem, pages 515-518. 
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and, finally, because these states have striven to discover new appli- 
cations for the Monroe Doctrine such as the famous proposal of 
the Argentine Government, known under the name of the Drago 
Doctrine, regarding which we will have something to say later on. 
To the second category belong: 

(a) To prevent one European state from transferring to another, 
without the consent of the United States, the colonies it possesses on 
the New Continent: declaration of Clay in 1825, to the govern- 
ments of France and England, to the effect that the Union would 
not permit Spain to transfer Cuba or Puerto Rico to a European 
country. President Grant later reaffirmed this. 

(b) To present itself as the sole master and guardian of every 
highway between the United States and Panama to connect the two 
great oceans: Clayton-Bulwer Treaty of 1850. This treaty is 
" anti-Monroe " as it accepts the principle that a European power 
may have a word in American affairs, but the negotiations of the 
United States to abrogate the treaty 62 constitute manifestations of 
the leadership of the nation. 63 

(c) To intervene in the formation of new states in America, 
whether their establishment be through act of emancipation, seces- 
sion or otherwise (emancipation of Cuba and secession of Panama). 

In the third category are to be found numerous well-known ex- 
amples, among which it may be well duly to call to mind here the 
interference of the United States in 1895 at the time of the dis- 
pute between England and Venezuela as to the boundary of British 

62 For example, the declaration of Hayes in 1880, of Garfield in 1881, of Secre- 
tary of State Blaine in the same year, and the Hay-Pauncefoote Treaty of 1901. 

63 Moore, op. tit, Vol. Ill, pages 130-262. In 1862 occurred another act of the 
United States which is " anti-Monroe." At that time, when Colombia asked the 
aid of the United States in accordance with the treaty of 1846, for the purpose of 
re-establishing order on the Isthmus of Panama, the Secretary of State (Seward) 
asked the governments of Great Britain and France to join the United States in 
taking measures to maintain freedom of transit on the isthmus. The two 
European governments declined the invitation. The government of Mexico pro- 
tested to the government of the United States against the effort to introduce the 
intervention of Europe in American affairs. Mr. Seward in reply declared him- 
self to share the opinion of the Mexican government, adding that the attitude of 
the United States had been incorrectly interpreted. (Diplomatic Correspondence 
11863], page 1150.) 
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Guiana. In this intervention, which is a most characteristic act of 
hegemony, the discussion between the chancelleries of the United 
States and England on the Monroe Doctrine, involved the point 
advanced by Olney that American problems could only be solved 
by Americans. President Cleveland (message of December 17, 
1895) invoked the Monroe Doctrine. The conflict was terminated 
by the Treaty of February 2, 1897, between England and Vene- 
zuela 64 which submitted the question to arbitration, and on the 3rd 
of October, 1889, almost the entire territory was adjudged British 
soil. 

The second and third categories come properly within the limits 
of the idea of hegemony and not of the Monroe Doctrine, 65 to which, 
indeed, they rather run counter. 

If the states of Latin America do not look with great favor upon 
the policy indicated under the second heading, they at least do not 
condemn it, providing it be pursued with reason and all proper 
moderation. As to the third category, these states not only do not 
reject it, but have sought and always will seek protection under 
it whenever it may operate to their benefit. But the circumstance 
that the United States has not always taken the lead with the neces- 
sary tact, has not at all times given its protection to the countries 
of America, and has held itself aloof with disdain from these repub- 

«* Moore, op. cit., Vol. VI, pages 533-583. 

65 It is another error of publicists to confuse the leadership of the United 
States with imperialism, or, at least, not clearly to distinguish between these 
ideas. The former has to do exclusively with the politics of the American con- 
tinent, while imperialism is the natural path followed to-day by all nations which 
have attained great military and economic progress, the end of which leads to the 
extension and development of commerce as well as political supremacy. It prin- 
cipally shows itself in the effort to obtain more territory, especially for colonies; 
to exercise more or less influence in the affairs of certain countries of Asia and 
Africa in order to procure markets favorable to the commerce of the foreign 
power, or to intervene in matters having to do with the European balance of 
power. According to this, the extension of the frontier of the United States, 
embracing Texas, California, and Puerto Rico, is imperialistic in character and 
not the result of acts of hegemony. The purpose of this study is not to show to 
what point imperialism destroys the principle of liberty and equality of all the 
states and how far this policy, which has exercised such a deep influence in the 
development of International Law, is justified. 
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lies until a late day, explains the dread they have felt of the 
hegemony of the Union, a fear fomented by the press and literature 
of Europe which represents the United States as preparing to absorb 
all America. 

The extension given to the Monroe Doctrine and the hegemony 
of the United States, unlike the doctrine itself, have not been formu- 
lated as one piece nor at one time or in a solemn manner; on the 
contrary, they have grown little by little as circumstances have re- 
quired them. And it is even more curious to note that the United 
States did not appeal to the doctrine during the time when it was 
strictly applying the principles contained therein, and that it has 
appealed to it when its application was not in point and when the 
act in question was one of hegemony (e. g., in the above mentioned 
conflict between England and Venezuela). 

The hegemony of the United States, as well as the Monroe Doc- 
trine, has been attacked in Europe as lacking any basis in Interna- 
tional Law. But the truth of the matter is that the leadership of 
the United States as well as the doctrine have been tacitly recognized 
by the states of Europe, which have been the first to turn to the 
United States in conflicts with Latin-American states. Further, the 
United States solemnly and emphatically re-asserted its determina- 
tion in the matter in the first Hague Conference. This country 
then showed itself more firmly than ever disposed, according to the 
expression of one of its delegates, " to maintain this policy and the 
Monroe Doctrine, in its later approved and extended form, carefully 
and energetically." 8e 

It may be said regarding the position of hegemony of the United 
States, that it has usually asserted itself in efforts to prevent civil 
wars in countries on the shores of the Gulf of Mexico. Only one 
case is to be found where it has acted in the rest of the continent: 
viz., in oppsition to the restoration of the monarchy in Brazil, in 
1893-1894. 67 

eeHolls "The Peace Conference at The Hague" (New York, 1900), pages 270- 
272. Compare "Rapport de la Delegation Francaise," page 40, cited by A. 
Merignhac: "La Conference Internationale de la Paix" (Paris, 1900), page 337. 

«' Moore, op. cit., Book II, pages 1113-1120. 
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It may be further said that its manifestations have not shown 
the same intensity in every part of the continent : it has been much 
more effective in countries lying close to the United States than 
in those that are more distant. The interference of the northern 
republic has been particularly marked in countries situated on the 
Gulf of Mexico (Cuba, Panama Canal, secession of the Republic of 
Panama, boundary dispute between Venezuela and England) . How- 
ever, there is one case on record where it not only did not desire to 
intervene but when it refused to do so after having been called upon 
for assistance — in the matter of Lueders out of which grew the 
difficulty between Germany and Haiti. On this occasion Secretary 
of State Sherman declared that the Monroe Doctrine did not com- 
pel the United States to be involved in the continual conflicts between 
American republics and other nations. 68 

As to the countries situated south of the equatorial line, the leader- 
ship of the United States has hardly ever been asserted, owing to 
the small interests the Union has in these regions, the difficulties 
of distance, and the more perfect organization of the governments 
there, which has not made it necessary to interfere in their relations 
with foreign powers. On several occasions, the United States re- 
fused to intervene: as, in 1881, at the time of the war between 
Chile and Peru, when it declined to join France and Great Britain 
in order to put an end to hostilities, 69 and, in 1897, in the boundary 
dispute between Chile and Argentina. 70 

The hegemony of the United States, above all, according to the 
significance it has in the third division, is comparable to the system 
of " balance of power " which was exercised in Europe by the 
Great Powers, though the two notions are by no means to be con- 
founded. Far from deserving absolute condemnation, as has been 
lightly said by certain publicists, it should be differently judged, 
as having been generally beneficial to America, as it has made this 
hemisphere respected by the countries of Europe in spite of the 
acts of intervention that have been carried out against it. But,. 

ss Moore, op. cit., Book VI, page 475. 

ea Idem, Book VI, page 508. 

io Idem, Book VI, pages 435-436. 
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if this hegemony is not more burdensome than the European " bal- 
ance of power," its application possesses this one defect, however — ■ 
that, being exercised by a single country it is not subject to proper 
control. Consequently it will never have the prestige and moral 
weight that is enjoyed by the former. 

The conclusion which we reach is that the Monroe Doctrine with 
the extension of its principles, as well as the policy of hegemony, 
gives yet another characteristic touch to the international relations 
of the states of the New World, and, is, consequently, of great 
importance to International Law. 

The Monroe Doctrine, far from being a thing of the past, as 
some publicists pretend, is still of present importance in the sense 
that it denies the existence of territories " nullius " in the Ameri- 
can continent, territories which could be acquired through occupa- 
tion by European countries. Certain contemporary text writers 
have therefore fallen into a grave error in maintaining that terri- 
tories which have this character in America can, in spite of this 
doctrine, be so acquired by European countries. 71 

7i See Salomon: " L'Occupation des Territoires Sans Mattre" (Paris, 1889), 
No. 93. Of. Jeze: "Etude Theorique et Pratique sur POccupation" (Paris, 
1896), pages 161-165. 

It does not come within the limits of this study to determine the meaning 
that should be ascribed to the phrase "American continent" in that which 
relates to the question of occupation: i. e., whether it applies only to the 
great continental mass or includes the adjacent archipelagos, the islands situ- 
ated at a great distance from the coast but within the American zone, and the 
polar regions. The eminent geographer, Reelus, treating incidentally of this 
question, considers the American continent as consisting not only of the great 
mass of territory with the adjacent archipelagos and islands, but also the islands 
situated at a distance of less than one thousand kilometres from this group 
(Reelus: " Nouvelle Geographie Universelle," Paris, 1893, Book XVIII, page 
695, and Book XIX, page 786). Happily this question has not arisen with 
respect to the islands and archipelagos, since the nearest states have annexed 
them (e. g., the Galapagos Islands by Ecuador; the Lobos Islands by Peru; the 
Juan Fernandez Islands by Chile, etc.). As to the controversy between the 
United States and Haiti as to Navassa Island, see Moore, op. oit., Vol. I, Chap. 
81, pages 266-267. Regarding the notion of "American continent" which was 
formed by Spain, it is useful to bear in mind that, when France occupied the 
Falkland Islands in 1764, the Spanish government claimed that they were subject 
to its sovereignty because a part of South America. Westlake characterizes this 
pretension as extravagant ("Etudes sur les Principes du Droit International," 
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This doctrine of occupation has exercised considerable influence 
over several modern writers of International Law, who, in general- 
izing it, maintain that it should be a recognized principle that there 
are no vacant territories in continents inhabited by civilized nations 
even when these lands have not been occupied. 72 

On the other hand, the value of the occupation of territory of the 
character of res nullius in the New World has been almost always a 
matter for discussion in the conferences over the determination of 
boundary lines, as was particularly the case in the Anglo- Venezuelan 
controversy already cited. 73 

Turning again to the policy of " hegemony," although it has not 
established such incontestable principles of International Law as 
those comprised in the Monroe Doctrine and the extensions of it 
which have been accepted by the whole of America, still it gives 
rise to problems sui generis to which we have adverted and which 
are of great importance. 

CHAPTER THIRD 

I 

In the last third of the nineteenth century, in which the third 
period of the history we are outlining commences, the political map 
of Latin America undergoes considerable modifications. Cuba and 
Panama establish themselves as independent states, the first by 
emancipation and the second by secession. Brazil changes its mon- 
archial form of government for the republican, and is thereby en- 
abled to come into more intimate contact with the other republics 
of the New World. Furthermore, the political institutions of 
nearly all the states have become more firmly established, and in 
some of them the civil wars have ceased. The most important 

French translation of Nys, 1895, page 185). Not long ago the government of 
Spain, in its arbitral award of June 30, 1865, in the controversy between 
Venezuela and Holland, as to the Aves Islands, declared that they belonged to 
Venezuela on the grounds that Spain had formerly considered this island as a 
part of its dominions, although it had never actually occupied it. 

?2Ficre: "II Diritto Internazionale Codifleato," art. 541. 

78 See, on this point, Moulin : " L' Affaire du Territoire de l'Acre et la Colonisa- 
tion interne" in "La Revue Generate de Droit International Public" (1904), 
Vol. XI, pages 181 et seq. 
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boundary-questions are also settled in this period and even those 
left pending are nearing a peaceful solution. 74 Due to immigra- 
tion, and to the advances made in culture, some of these countries, 
especially Chile, Brazil and Argentina, have attained a grade of 
increasing development and prosperity which places them near the 
level of the best constituted states of Europe. 

In their relations with the Old World, the states of Latin Amer- 
ica draw the bonds of friendship even closer than in the former 
period; they negotiate treaties and conventions with the states of 
Europe, assist at their important international Congresses and con- 
ferences, and by their acceptance of the agreements made therein, 
give them a world character. Their adherence to the resolutions 
of the First Peace Conference, in which the Permanent Tribunal 
of Arbitration was- formed, and the representation of all of them at 
the Second Conference, confirm in a most decisive manner the strict 
solidarity which exists between the two continents. 

And in this period, the principal boundary conflicts between the 
countries of Europe in behalf of their colonial possessions in the 
New World and the states of America came to an end. 75 Con- 
flicts of other kinds have been less frequent than in the former period, 

?4 Especially, that between Colombia and Venezuela, which was settled by 
arbitral decision of the Queen of Spain in 1891; the question of the Missions, 
between Brazil and Argentina, which, submitted to arbitration by the treaty of 
the 7th of September of 1889, was decided by President Cleveland, the 5th of 
February of 1895, in favor of Brazil; that between Chile and Argentina, which, 
submitted to arbitration by the treaty of the 17th of April of 1896, was ended by 
the decision of His British Majesty, the 20th of November of 1902 (in regard to 
this decision and a criticism thereof, see Alvarez : " Des Occupations des Terri- 
toires Contests," in the " Revue Generate de Droit International Public," Vol. 
X, pages 674-687 ) ; also that between Bolivia and Brazil over a portion of the 
Acre territory, brought to an end by the treaty of Petropolis of November 17, 
1903. (On this subject, see Moulin: " L' Affaire du Territoire d'Acre " in the 
"R6vue Generate de Droit International Public," Vol. XI [1904], pages 150-191.) 

" The conflict between Venezuela and Great Britain over the boundary of 
British Guiana, of which we have already spoken; the conflict between Brazil and 
France over the boundary of French Guiana, also referred to; and that between 
Brazil and England over the boundary of British Guiana, submitted to the King 
of Italy for arbitration, by the treaty of November 6, 1901. The decision was 
rendered June 6, 1904. (For this decision, and a critical discussion of it, see 
Lapradelle and N. Politis : " L' Arbitrage Anglo-Bresilien de 1904 " in the " Revue 
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though some of them have not ceased to be of importance — among 
which should be mentioned those of England with Brazil and Nica- 
ragua respectively, in 1895. The conflict with Brazil arose out 
of the attempt of England to acquire by occupation the island of 
Trinidad which Brazil had already occupied ; and was ended, through 
the friendly mediation of the Portuguese Government, by England 
recognizing the sovereignty of Brazil over that island. The trouble 
with Nicaragua grew out of the imprisonment in that country of 
a British vice-consul; and it is worthy of mention because Nica- 
ragua proposed by way of settlement to abandon to England the Corn 
Islands, a proceeding which was, as we have already seen, objected 
to by the United States. But the most important of all the con- 
flicts of this period has been due to the Anglo-Italian-German co- 
ercive action which, in 1902, was exercised against Venezuela, the 
antecedents and consequences of which, being so recent and well 
known, need no detailed statement. 76 

ii 

The moral influence of the United States and its policies upon 
the entire continent, are worthy of special attention. 

At this time, because of the more frequent contact of the Latin 
countries with the United States, the political life of the latter 
served them by example and experience in a much more accentuated 
degree than during the preceding periods. The economic and social 
problems that arose in that republic, and particularly those peculiar 
to new countries, such as those relating to immigration and the 
exploitation of new territories, were observed with interest by the 
Latin countries, as they found themselves in an analogous situation. 
So that, in many problems, the experience of the United States pre- 

de Droit Public et de la Science Politique" [Paris, 1905], No. 2, and pages 61 
et seg. of the Supplement [Paris, 1905J.) Compare Fanchille: "Le Conflit de 
limites entre le Br6sil et la Grande-Bretagne " in the "Revue Generate de Droit 
International Public," Vol. XII (1905), pages 25-142. 

'« It should be remembered, however, that the permanent Court of Arbitration 
of The Hague, in its decision of February 22, 1904, recognized that Germany, 
England, and Italy, because of having blockaded the coast of Venezuela, had the 
right of preference in the payment of the credits which they might establish 
against that country. 
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sented the principal if not the only practical solution to the countries 
of Latin America. 

Aside from this moral influence, the activity of the United States 
in the American continent has a triple aspect. 

In the first place, the enormous growth attained in this period 
has given rise to the most typical cases of the development of the 
Monroe Doctrine and of the principle of hegemony, as can be easily 
seen by examining the outline we have traced at the end of the pre- 
ceding period. We may add here, regarding the new states of 
Cuba and Panama, that not only has the United States participated 
directly in their making, but has frequently interfered to an equal 
extent in their interior political life, because of the civil wars with 
which those states have been afflicted. And those countries recog- 
nize that influence. Thus, article 3 of the Appendix to the Con- 
stitution of Cuba recognizes in the government of the United States 
the right to interfere in the country not only to defend its independ- 
ence but also to maintain public order; and article 136 of the 
Constitution of Panama confers upon the same government au- 
thorization to interfere in Panama for the purpose of re-establish- 
ing order, in the event that the United States should by treaty 
assume the obligation of guaranteeing the independence and sov- 
ereignty of the newly born republic. In this way there is estab- 
lished for the first time in America, the problem of the possibility 
of completely independent and sovereign States being obliged, be- 
cause of their inexperience in self-government, to place themselves 
directly under a kind of political tutelage of the great republic. 77 

Simultaneously with that of hegemony, the United States developed 
another policy, apparently contradictory but in reality in har- 

" This system is worthy of attention, as it is without precedent and is, in our 
opinion, a welcome innovation as compared with the protectorates exercised by 
the nations of Europe. By this system, the state over which the guardianship is 
exercised preserves its qualities of independent and sovereign state; but, in case 
of grave disturbance of the internal political order, and under certain conditions 
in foreign relations, the United States intervenes directly in the first case, and 
limits the exterior sovereignty in the second. This almost tutelar system, which 
does not, like the protectorate, offend the dignity and national spirit, will gradu- 
ally disappear in proportion as the progress of the new states renders it 
unnecessary. 
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mony with it. This country has realized that the continental soli- 
darity of America should not be confined to the defense of the inde- 
pendence and integrity of the new states as against Europe, but 
should also extend to the broadening and strengthening of the bonds 
which naturally exist between all the countries of the ]SFew World 
by virtue of their similarity in interests and problems resulting 
from their situation in the same continent, a continent different in 
its conditions from that of Europe. 78 

For the treatment of these special interests and problems, that 
is to say, for the widening of the field of American continental 
solidarity, the United States has reunited and continues reuniting 
all the countries of the New World in International Conferences. 
It will be useful to trace, briefly, the proceedings of these confer- 
ences in order to see up to what point they have attained the 
primordial object which was sought by means of them, or other 
objects entirely different. 

m 
In 1881, the Secretary of State, Mr. Blaine, alarmed at the in- 
creasing strength of commercial intercourse of the Latin states with 
Europe, and at the same time convinced of the advisability of re- 
acting against the policy of isolation which had existed up to that 
time between his country and Latin America, saw fit to invite those 
countries to a Pan-American Conference. This Conference was 
to be held in Washington in 1882, and its object was to adopt 
means for preventing wars among the American states. The meeting 
had to be indefinitely postponed because of the War of the Pacific 
However, the Government of the United States persisted in the pro- 
ject initiated by Mr. Blaine. By the law of June 1, 1884, an 
investigating commission was formed, for the purpose of finding out 

w This policy should not be confused with the efforts made by the United 
States to increase its commerce in Latin America, for these efforts are charac- 
teristic of all countries. There is undoubtedly, however, an intimate relation 
between the two policies of the United States. Mr. Rowe, in his article on "The 
Danger of National Isolation," published in The "North American Review, June, 
1907, pages 420-425, has clearly set forth the obstacles still in the way of a 
satisfactory commercial approximation between the United States and the Latin- 
American countries. 
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the best means of fostering the international and commercial relations 
of the United States with the rest of America. The commissioners 
were to find out if the Latin-American governments were disposed 
to enter into treaties of commerce with the United States and to 
meet with it in a conference where matters of common interest to all 
America should be discussed. The result of their investigation was 
entirely favorable to both ideas. 

The 24th of May, 1888, the Congress of the United States passed 
a law authorizing the President to invite the American states to 
a conference which should be held in Washington the following 
year. The subjects to be considered in the conference, as set forth 
in this law, were many and of transcendent importance. Among 
others were the following relative to the states of America: the 
formation of a customs union; the establishment of regular and 
frequent communications between the ports of the different coun- 
tries; a uniform system of customs duties; the adoption of a uni- 
form system of weights and measures and of a common silver cur- 
rency to be issued by each government; legislation regarding 
sanitation and regarding copyrights ; and finally, a plan for the arbi- 
tration of all questions that might arise between those states. 

The idea of the calling of a Pan-American Conference was di- 
versely appreciated in America ; 79 but in Europe the announce- 
ment caused a sensation. Opinion was unanimous in the belief 
that the United States sought by this means to dominate in the New 
Continent and that the conference was the first step towards that 
domination. 80 The states of Latin America, understanding the im- 
portance that the projected reunion had for them, accepted the 
invitation and sent representatives, with the exception of Santo 
Domingo. By a special law of the United States, after the open- 
ing of the Conference, Hawaii was invited to participate therein, 
and sent a delegate. 

The assembly opened its sessions the 2nd of October of 1889, 

79 See a methodical resumen of the opinions of the press of the United States, 
in A. Prince: " Le Congres des Trois Ameriques" (Paris, 1891), pages 12-34. 

so A. Prince, op. cit., pages 45-68; also Pradier-Fodere: "Amerique Espagnole," 
in the "Revue de Droit International et de Legislation Comparee," Vol. XX 
(1888), page 515. 
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and discussed in detail nearly all the subjects on the programme. 
The characteristic of this assembly is that instead of subscribing 
conventions it voted recommendations. These recommendations 
were of three classes: those of continental interest which aimed 
to draw closer the bonds naturally existing between the states of 
America because of their situation on the same continent, and to 
settle uniformly, as far as possible, the principal international 
problems common to all of them and derived from the very fact 
of their being so situated (Pan-Americanism) ; others of interest to 
only the states of Latin America (Latin-Americanism) and tend- 
ing to prevent certain abuses of the European countries in their 
relations with those states; and the third tending to procure agree- 
ments between all the states of America on matters of universal 
interest, but on which a universal or world agreement was not yet 
possible. 

In the first category belong those relating to the conclusion of 
treaties of commercial reciprocity ; the routes of communication be- 
tween the American states by way of the Pacific, the Atlantic or 
the Gulf of Mexico and the Caribbean Sea ; the navigation of Amer- 
ican international rivers; the construction of a Pan-American rail- 
road; the establishment of an American International Bank; the 
adoption of a common silver currency for all the nations of America ; 
the establishment of a Commercial Office of the American Eepub- 
lics ; and finally, the prevention of conquests and grants of territory 
in America. 

The second category comprises recommendations tending to correct 
the abuse of diplomacy for the purpose of pressing foreign claims. 

The third comprises the adoption of the metric decimal system; 
the convenience of a common nomenclature of merchandise and uni- 
form customs regulations as to the valuation and classification thereof, 
port rights, consular rights, sanitary regulations, extradition, arbi- 
tration, and, above all, the questions of private International Law 
discussed in the Latin-American Congress of Montevideo in 1889. 

It is not our present object to study in detail all these separate 
recommendations and the principles from which they were derived. 
It is, however, well for us to call attention to the most important. 
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The question of arbitration, which has so often aroused the enthu- 
siasm of the Latin states of America, was the one most fully dis- 
cussed in the congress; and the final resolution reached was that 
the governments represented in the congress should be urged to con- 
clude a uniform treaty in conformity with a project which was set 
forth under date of April 17, 1890. In this project it is stated 
that the republics of America adopt arbitration " as a principle of 
American International Law for the solution of difficulties, dis- 
putes or contests between two or more of them" (article 1); this 
arbitration to be obligatory, permanent and general, that is to say, 
for all manner of controversies, excepting only " those questions 
which, in the exclusive judgment of one of the nations interested 
in the contest, compromise the independence of that nation; in 
such case, the arbitration will be voluntary on the part of that 
nation, but will be obligatory for the other party" (articles 2 to 5). 
This exception, as is seen, destroys the rule. Under arbitration 
remain included the questions pending at the time of the Conference 
(article 5). The treaty may be adhered to freely by all the nations 
that so desire (article 19). This project on arbitration, in its scope, 
had no precedent in the diplomatic history of the world, and was 
adopted, not without certain opposition to some of its articles on 
the part of various countries, especially Mexico. The delegation 
of Chile, because it considered that the project was Utopian and 
that it directly affected pending questions of the War of the Pacific 
in which Chile had a special interest, opposed it vigorously, with 
an extensive declaration of motives for so doing, maintaining that 
while arbitration was commendable for stipulated cases, situations 
and countries, it was not commendable in its general and obliga- 
tory character in the actual state of international society. For these 
reasons that delegation, representatives of a country which, far from 
being averse to arbitration, on the contrary was perhaps one of 
those that had agreed to and practiced it most in America, refrained 
from taking part in the discussion and adoption of the project 
referred to. 

In addition to approving this project on arbitration, the confer- 
ence expressed the hope that the controversies between European 
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and American nations might be decided by the same means, recom- 
mending to the governments represented in the Conference that they 
communicate this resolution to all friendly powers. 81 

In the resolution adopted regarding diplomatic claims, it is estab- 
lished that foreigners have the same rights civilly as the citizens of 
the nation, and that they can exercise those rights in the same 
manner as the citizens. It is declared, furthermore, that the Amer- 
ican nations have not, nor do they recognize, in favor of foreigners 
any other obligations and responsibilities than those which by their 
laws they have towards their own citizens. The delegation of the 
United States of North America refrained from voting on this 
declaration. 

On the subject of conquests, the adoption of the following declara- 
tions was recommended : 

1. The principle of conquest is eliminated from American Public Law, 
for as long as the treaty on arbitration remains in force. 

2. The grants of territory which may be made during the time that 
the treaty on arbitration subsists, shall be null if made under menace of 
war or because of force of arms. 

3. The nation making such grants shall have the right to demand that 
their validity be decided by arbitration. 

4. The renunciation of the right to demand arbitration, if made under 
the conditions set forth in article 2, shall be without value or efficacy. 

With only one exception all the delegations, including that of the 
United States, voted in favor of this resolution. The delegation of 
Chile, however, refrained from voting because that resolution, like 
the project of arbitration, directly affected pending territorial 
questions. 

The immediate result of this First Conference was the signing in 
Washington, the 28th of April of 1890, near the close of the sessions, 
of a treaty of arbitration on the model approved by the conference on 
the 17th of the same month. This treaty was subscribed to by one- 
half of the countries represented in the assembly: United States, 
Haiti, Guatemala, El Salvador, Honduras, Nicaragua, Ecuador, 
Bolivia, and Brazil, but was not ratified by them. 

si The governments of Europe to which this desire was communicated by the 
United States did not attach great importance to the invitation. 
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IV 

The idea of the Pan-American Conferences was among those 
destined to grow gradually as time passed and as the states of 
America entered freely on the way of progress ; but it was necessary 
that those conferences should be convened on other bases. 

Blaine, the originator of the conferences and the preparer of the 
first of them, ignoring their natural object and scope, committed a 
fatal error in aiming, through that first assembly, to tie up hurriedly 
and immediately the interests, and especially the economic interests, 
of the United States with the rest of America. This error was the 
more inexcusable in as much as there did not exist between those two 
groups of countries the mutual understanding, morally and intel- 
lectually, which is indispensable to the existence of an effective union 
of this kind. 

Profiting by the experience gained in this first conference, the 
programmes of the second and third, which took place in 1901-1902 
and 1906, in Mexico and in Bio Janeiro respectively, excluded those 
projects which had been found Utopian in character or difficult of 
realization, thus limiting the discussions to subjects of a more prac- 
tical nature. 

In the Second Conference, as in the first, arbitration was the 
theme that most occupied the countries therein represented, and this 
was due, as formerly, not only to the love of the principle itself, but 
also to the interest that certain countries had in bringing moral 
pressure to bear on Chile to secure the settlement by arbitration of 
the question pending between that country and Peru. On this 
occasion, Chile was again the champion to oppose obligatory and 
general arbitration and to argue in favor of voluntary arbitration 
such as had been approved a short time before by the Pirst Hague 
Conference. The United States having declared itself in favor of 
the same idea, the states of America agreed unanimously to concur 
in the resolutions of the Hague Conference on this subject, thereby 
giving them the character of world-resolutions. 82 

82 While adhering to the conventions of the Hague Conference, and conse- 
quently, to the " voluntary arbitration " established in one of those conventions, 
the delegates of nine countries — Argentina, Bolivia, Santo Domingo, Guatemala,. 
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In view of the disproportionate importance that special interests 
had given to the question of arbitration in the two Pan-American 
Conferences, it was agreed to eliminate this topic from the pro- 
gramme of the Third Conference, in order to give adherence to 
whatever might be resolved in that respect by the Second Hague 
Conference to which all the states of America were invited. 

In the Second and Third Conferences, conventions were sub- 
scribed and resolutions adopted which are of positive importance in 
the international politics of America. The conventions subscribed, 
either in both conferences or in one or other of them, were the follow- 
ing: codification of International Law; claims for injuries and 
pecuniary damages; rights of foreigners; condition of naturalized 
citizens who resume their residence in the country of their origin; 
adhesion to the conventions of the First Hague Conference ; exercise 
of the liberal professions; protection of literary and artistic works; 
patents of invention, drawing and industrial models, trade-marks 
and brands; extradition and protection against anarchy; and inter- 
change of publications. 

The recommendations or resolutions treated of the following ques- 
tions: Pan-American railroad; establishment of a Pan-American 
bank ; public debts ; the calling of a customs house congress ; publica- 
tion of the statistics of the respective countries ; preparation by each 
country of a detailed study regarding its monetary system ; measures 
for facilitating international commerce ; reorganization of the Inter- 
national Office of the American Republics ; creation in that office of 
a special section for commerce, customs and commercial statistics, 
and of a special service destined to facilitate the improvement of the 
natural resources and the means of communication in the various 

El Salvador, Mexico, Paraguay, Peru, and Uruguay — subscribed, under date of 
January 29, 1902, that is to say, three days before the close of the First Confer- 
ence, to a general treaty of obligatory arbitration, in which the parties bound 
themselves to settle in that manner all controversies existing or that might arise 
between them, provided, however, that said controversies affect, in the exclusive 
judgment of one of the interested nations, neither the independence nor the 
honor of the nation (art. 1). It is agreed, further, to submit to the Permanent 
Court of Arbitration of The Hague all the controversies to which the treaty 
refers, unless one of the parties prefer that a special jurisdiction be organized 
(art. 3). 
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countries; commercial relations; sanitary police; the calling of a 
congress for the study of the production and consumption of coffee ; 
creation of an international archealogical commission; creation of 
special sections, dependent on the departments of foreign affairs of 
the various countries, to facilitate the realization of the agreements 
and resolutions of the Pan-American Conferences ; and, future inter- 
national conferences. 

Of the conventions approved in this Conference, the one most 
worthy of note is that aiming at the codification of International 
Public and Private Law, because once carried out, it will be a great 
step toward the uniformity of international relations in America, 
while at the same time having a decisive influence in International 
Law. Another great step in the direction of drawing closer the 
relations between the states of the New World, is the perfecting and 
Widening of the attributes of the International Office of American 
Eepublics created by the First Conference. This institution already 
does splendid work, furnishing to all these republics data, required 
regarding any one of them. 

The conventions subscribed in the Conferences of Mexico and Eio 
Janeiro, have already been ratified by a number of states; and the 
measures adopted recently by the Third Conference to obtain that 
ratification 83 give grounds for the hope that they may be accepted in 
the near future by all the nations of America. 



It is not within the limits of this present article to examine or 
set forth the principles contained in all the conventions and resolu- 
tions adopted in the Second and Third Pan-American Conferences. 

Certainly, however, we should note that in the conventions of a uni- 
versal character, in which a general or world agreement is not yet 
possible (such as, literary and artistic copyrights, trade-marks and 
brands, extradition, and some other questions of International Pri- 

83 Above all, the resolution recommending the creation of special sections 
dependent on the departments of foreign affairs of the respective governments, 
which should have for their object, among others, to urge the approbation of the 
conventions approved in those assemblies. 
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vate Law), the articles therein have not been founded on idealistic 
principles, but have been framed rather in accordance with the 
principles and practices accepted by European states in similar 
conventions. 

But the conventions approved by the First Hague Conference are 
those that exerted the greatest influence upon the Pan-American 
assemblies. In the Conference of Mexico, it was agreed to recognize 
the principles established in the three conventions of that Hague 
Conference dated July 29, 1899, " as part of the American Inter- 
national Public Law." At the same time, the governments of the 
United States and Mexico were delegated to treat with the other 
powers signatory to the " Convention for the peaceful settlement of 
international conflicts " to permit the adhesion to that convention of 
any non-signatory American nations that might so desire. 

In so far as concerns the subjects of Pan-American character 
arranged in the Second and Third Conferences, they were settled, as 
must inevitably have been the case, in conformity to the necessities 
and special conditions of the countries of America. And the settle- 
ment of these questions is of considerable importance, as it will not 
only tend to facilitate the relations between all these countries, but 
will also show to the countries of Europe the extent to which the 
New Continent has problems distinctively its own. 

And as for the resolutions on subjects of Latin- American character, 
they have had for an object the prevention of certain abuses that 
the European countries commit against the Latin republics of this 
Continent. 

In this connection, the Second Conference, on the proposal of the 
delegation of Chile, approved a project of a convention in which it 
was declared that foreigners have the same civil rights as the citizens 
of the nation, and that the states have no other responsibility towards 
foreigners than that which they have, according to their constitution 
and laws, towards their own citizens. It was further stated that 
when a foreigner has cause for complaint against a state, he should 
establish that claim before the proper tribunal of that same state, 
and should not be allowed to make claim through diplomatic channel 
except in extreme cases of a denial of justice or unwarranted delay 
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or open violation of the principles of International Law. The United 
States refrained from subscribing to this convention. 

The Argentine Kepublic, for its part, because of the coercive 
Anglo-Italian-German action against Venezuela in 1902, manifested 
in a famous communication of its Minister of Foreign Affairs to its 
Minister Plenipotentiary in Washington, its desire for the recogni- 
tion of the principle that a " public debt does not justify armed 
intervention, nor even the actual occupation of the territory of Ameri- 
can nations by a European power." This point was included in the 
programme of the Third Pan-American Conference which recom- 
mended to the Governments represented to consider whether the 
Second Peace Conference should be invited to examine this case of 
forcible collection of a public debt and, in general, measures tending 
to lessen conflicts of exclusively pecuniary origin between the nations. 

In the Hague Conference that doctrine caused a sensation because 
it was believed that the Latin- American States sought by this means 
to evade the payment of their financial obligations. The convention 
subscribed to in that assembly by all the powers establishes, in its 
first article : 

The contracting powers agree not to have recourse to armed force for 
the recovery of contract debts, claimed from the government of one 
country by the government of another country as being due to its- 
nationals. This undertaking is, however, only applicable when the debtor 
state refuses or neglects to reply to an offer of arbitration, or, after 
accepting the offer, prevents any " compromis " from being agreed on, 
or, after the arbitration, fails to submit to the award. 

In our opinion, the Drago Doctrine has by no means the American 
interest that has been ascribed to it, since the failure of payment of 
financial obligations is not a characteristic of the states of this 
Continent. 

That doctrine is, besides, either superfluous or defective, according 
to the object in view. It is superfluous if it seeks (as is stated in 
the note of the Argentine Government, in 1902, and as the author 
of the doctrine has himself declared 84 ) to prevent the European 

84 Drago: "Les Emprunts d'Etat et leurs Rapports avec la Politique Inter- 
nationale" in the "Revue Generate de Droit International Public," Vol. XIV, 
pages 270-272. 
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states from gaining possession of any portion of the American con- 
tinent, because the Monroe Doctrine hao! already established that 
point. And if its object was to prevent the European states from 
bringing pressure to bear upon the Latin- American states to force, 
them to submit to their demands before said demands have been 
declared justified by arbitral award (which of a certainty would be 
of American interest), then the doctrine is defective because it has 
not adopted this general formula, but on the contrary has referred 
only to a special case. 85 

85 For the reason already mentioned, we can not accept the opinion sustained 
by a distinguished European publicist that the Drago Doctrine is the indis- 
pensable complement of the Monroe Doctrine because it aims at the financial 
independence of the states of the New World and consequently the refusal to 
recognize the former would be equivalent to a refusal to recognize the latter. 
{See Moulin: "La Doctrine de Drago" in the "Revue Generate de Droit Inter- 
national Public," Vol. XIV, pages 417 et seq.) 

Early in 1906 we declared our opinion that the Drago Doctrine, examined from 
the purely doctrinal standpoint, was too absolute. We justified our objection in 
the following terms: "Intervention, armed or otherwise, against a bona fide state, 
is inadmissible when it has for sole object to exact payment of a public debt, or 
the fulfillment of any compromise whatsoever, much more so when it aims to com- 
pel the State to recognize obligations not in accordance with International Law. 
* * * Against such States, claims should be made always in accordance with the 
procedure established by International Law. Furthermore, in dealing with those 
that act in bad faith, or that through their own fault find themselves unable to 
satisfy their obligations, or that cause or permit to be caused injuries to foreign- 
ers, compulsory measures are admissible, but only after all diplomatic means 
have been exhausted. A State may be said to act in bad faith only when, without 
plausible excuse, it refuses to pay debts liquidated or places obstacles in the way 
of the liquidation of a debt arising from a convention, from arbitral award right- 
fully pronounced or from the principles of International Law universally recog- 
nized." 

In regard to the antecedents of the Drago Doctrine and the criticisms and 
opinions thereon, see the work " La Republiea Argentina i el Caso de Venezuela," 
by Luis M. Drago (Buenos Aires, 1903), and the Appendix to this work pub- 
lished in 1906. Compare Basdevant: " L' Action Coercitive Anglo-Germano- 
Italienne contre le Venezuela" in the "Revue Generate de Droit International 
Public," Vol. XI, pages 362-458. The writings in this last period have been 
most numerous. That question has been the subject of an important discussion 
in the annual meeting of the "American Society of International Law" of 1907 
(Proceedings of the American Society of International Law at its First Annual 
Meeting, pages 100-149). 
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VI 

Although the conventions approved in the Pan-American Con- 
ferences have not yet been ratified by all the states of America, those 
conferences have brought about the results which assemblies of their 
character are destined to produce. In short, these conferences have 
led to results which are no less far-reaching, and are not without 
great importance. In the first place, they make known the interna- 
tional political psychology of the states of America, that is to say, 
the problems which most particularly concern those states and the 
means they judge best suited for their solution; and also, to what 
extent those states are able to agree, whether in matters of a world 
character or matters that affect only their immediate interests. 
Furthermore, these conferences have contributed powerfully to the 
development and foundation on correct principles of an American 
consciousness, a consciousness which is one of the characteristics of 
the political life of the states of the New World. And finally, the 
resolutions subscribed to in those assemblies are rules of Interna- 
tional Law in the making, for they prepare and accentuate public 
opinion on the subject of which they treat, and not only acquire a 
considerable moral authority, particularly when confirmed by several 
conferences, but also serve as models to be used by the states for 
their future pacts. 86 Thus these resolutions, because of the uni- 
formity they establish in opinions, practices, and tendencies, tend 
to facilitate the codification of International Law. Once ratified by 
the states of America, the conventions approved in those assemblies 
will be precepts for which the public opinion has been prepared, and 
which will exercise, because of the number of states that observe 
them, a considerable influence in the progress of the Law of Nations. 

VII 

The contemporary international life of the Latin states of America 
is characterized by an ardent desire for peace, and by the develop- 

86 The Latin- American states have concluded, since those conferences, numerous 
conventions among themselves on the subjects treated therein, which are modeled 
very closely after the conventions of those conferences. In this there has been a 
real abuse, for the conventions subscribed to in the conferences have for their 
object to unite all the states in one single convention. 
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ment of an American consciousness. Their aspiration towards peace 
is manifested by the clause they insert in the treaties of commerce 
that they conclude imposing mutual obligations upon the parties by 
the numerous treaties of general arbitration which nearly all of 
them have recently concluded, and likewise by their submitting to 
this peaceful method of settlement all the conflicts that have arisen 
and that have been capable of being resolved in this manner. [The 
first treaties of general arbitration were celebrated in 1872 by the 
Central- American [Republics among themselves. 87 ] 

The Argentine Republic is the state that has concluded the greatest 
number of treaties of general obligatory arbitration. On the 23d 
of July, 1898, it celebrated the first of that nature, and of such scope 
that it caused a sensation in the political world as it established no 
exception whatever to the conflicts which should be decided by that 
means. It has not been ratified. Since that date, the same nation 
has concluded various treaties of a like nature though not so ample 
as that first one. 88 

Inspired by that same desire for peace, Chile and the Argentine 
Republic concluded, on May 28, 1902, a pact on the limitation of 
naval armaments 89 (completed by the Additional Acts of June 24 
and July 10 of the same year and by the protocol of January 2, 
1903), which aimed to render effective a prudent equality. That 
pact, because of its aim and scope, and also because of its having 
been entered into when the two countries were at the point of breaking 

87 On December 20, 1907, the five republics signed in Washington a general 
treaty of peace and friendship, by virtue of which they bound themselves to decide 
all disagreements that might arise between them, by means of a " Central Ameri- 
can Court of Justice" established by convention of that same date. They like- 
wise subscribed to a treaty of extradition and another on the establishment of a 
Central American International Office. (The texts are given in the Supplement 
of this Journal, Vol. 2, pages 219-265.) 

ss With Uruguay, June 8, 1899, and additional December 21, 1901 ; with Para- 
guay, November 6, 1899, and additional January 15, 1902; with Bolivia, February 
3, 1902; with Chile, May 28, 1902; and explanatory act of July 10, 1902; with 
Brazil, September 17, 1905 ; and with Italy, October 12, 1907 ; these last two not 
yet ratified. 

so See Supplement, Vol. 1, page 294; and for the protocol of January 2, 1903, 
see idem, Vol. 1, page 297. 
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off diplomatic relations with each other, is famous in the history of 
International Law. 90 

But this aspiration of the American states towards peace is not 
by any means a " pacifismo a outrance." They realize that because 
of their geographical situation and their economic conditions, they 
may possibly be involved in grave conflicts with the countries of the 
east and west. Therefore, they seek to increase their army and navy, 
and consider themselves obliged to adopt, although with less intensity 
than the European states, the policy of armed peace. 

Furthermore, in America, united by the gradually increasing con- 
tact between the states and by the work of the Pan-American Con- 
ferences, the lack of such antagonisms as exist among the countries 
of Europe (though there have been some differences between these 
states) has caused the foundation on a new basis of the consciousness 
(which, since the time of their emancipation, all these states have 
had) of the existence in America of a double solidarity: the conti- 
nental and the Latin-American. Until the last third of the nine- 
teenth century, continental solidarity referred, as we have seen, only 
to points contained in the Monroe Doctrine. Latin-American 
solidarity, based on the fact of the common origin of all the Latin 
states of America, sought the formation among those states of a com- 
plete or at least a partial confederation which would draw closer the 
bonds created by that common origin. At the present day, the field 
of continental solidarity (Pan- Americanism) has widened, embracing 
all the problems of the states of America which arise from the fact 
of their situation on a continent distinct from that of Europe. The 
Latin- American solidarity (Latin- Americanism), in turn, has been 
restricted, losing its Utopian character and confining itself to those 
problems derived from or connected with the common origin of the 
constituent countries. Latin- Americanism thus reduced has had the 
two tangible manifestations we have already seen, in the international 
conferences; but, in its scientific aspect, it has been manifested in 
the holding of three Scientific Congresses, in 1898, 1901, and 1905, 

oo Those same sentiments, which both countries had before exhibited, inspired a 
treaty on boundaries, of July 23, 1881, which in article 5 declares the Magellan 
Straits forever neutral. See Supplement to this issue of the Journal, p. 121. 
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in Buenos Aires, Montevideo and Rio Janeiro respectively. Those 
assemblies, while treating of various affairs of special interest to 
those states, 91 have also served to bring into contact their intellectual 
elements and scientific centres. 

In so far as concerns Pan-Americanism, the United States has 
realized that, in order that it should have a solid foundation, the hold- 
ing of international conferences is not enough, but that it is necessary 
to destroy the distrust that the Latin states have of its policy in 
America, a distrust which is, furthermore, an imminent danger not 
only for the economic interests of that republic, but also for its 
foreign policy, which would be that of isolation on the continent. 

Therefore, in obedience to the conviction that the exercise of the 
principle of hegemony is one of the causes of that distrust, the United 
States desires, or at least shows itself not unwilling, that the better 
constituted Latin states should share with it, in proportion to their 
strength, the exercise of that hegemony in the matter of the safe- 
guarding of the interests of the American continent. The hegemony 
would thus be modeled after the European " balance of power " and 
would be extremely beneficial to America. 92 

Furthermore, understanding that the bonds of friendship and of 
intellectual intercourse are the precursors and at the same time the 
most solid bases of good relations, it has endeavored to establish 

»i The most important common problem is that relative to the unification of 
Civil Law. This problem does not present great difficulties, taking into consid- 
eration the sources from which the laws of those countries have been drawn. 

in the Third Scientific Congress we had occasion to consider this subject; 

We should mention here, also, the doctrine which a distinguished Ecuadorian 
Plenipotentiary, Doctor Tobar, has formulated for the purpose of preventing 
civil wars in the Latin countries of America. In his opinion, the best means of 
securing this object would be that those countries should all bind themselves not 
to recognize governments de facto born of a revolution. This idea of preventing 
civil wars, we have seen, has been one of the considerations of the Latin states of 
America in the congresses which they held in the first period of their history; 
and the resolutions adopted in this respect in some of those congresses appear to 
us more acceptable, as they are less absolute, than those of Doctor Tobar. 

92 This American cooperation would replace advantageously the doctrine of 
" international police," according to which it would devolve upon the United 
States to see that the Latin states of America comply promptly with their obliga- 
tions toward the states of Europe. 
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those bonds with the Latin countries of America. To this object 
was due the visit which the Secretary of State, Mr. Eoot, made to 
the principal republics of the New World at the time of the Third 
Pan-American Conference. His visit has been followed by others 
of distinguished North American politicians and scholars who have 
placed the universities of their country in constant communication 
with those of Latin America. 

Although there are still obstacles in the way of the full develop- 
ment of Pan-Americanism, it is gaining ground rapidly, especially 
with the directing and intellectual class in the New World, and there 
is every ground for hope that within a very short time the term 
America may be recognized not merely as a geographical expression, 
but as the symbol of a New Continent of which the constituent states, 
free from antagonisms, are closely bound together, by interests of 
every kind. 

We feel sure that the First Pan-American Scientific Congress, to 
be held at the end of the present year [1908] in Santiago, Chile, will 
also contribute powerfully to the tightening of those bonds of mutual 
understanding. Furthermore, in view of the object of that Con- 
gress, which is exclusively the study of continental problems in all 
branches of activity, it will not only manifest and develop an 
American mentality, but will also help to make more fruitful the 
labor of future Pan-American Conferences. 

Pan-Americanism counterbalances Pan-Saxonism, Pan-Latinism, 
and Spanish-Americanism, in the sense that both the United States 
and the Latin states of America feel themselves more closely bound 
to each other than to the other countries of their same respective 
origins. 93 

03 Pan-Americanism counterbalances particularly Spanish- Americanism, though 
that does not mean to say that there exists between the two any irreconcilable 
opposition. 

Spain has sought for some time, for political and economic reasons, to 
create a close unity of interest between itself, Portugal, and the countries of 
Latin America. In fact, there has been formed in Madrid a powerful scientific 
society aiming at that object. In the same city, under the auspices of the 
Spanish government, two international congresses have been held which have 
sought the same ends. In 1892, in connection with the celebration of the Fourth 
Centennial of America, a Spanish- American Juridical Congress was held, in which 
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We will observe, finally, that two extreme errors are to be guarded 
against in the concept of Pan-Americanism and Pan-Latinism. In 
the first place, not only are these two ideas not antagonistic to each 
other, but they do not even oppose in any way the solidarity and 
increasing growth of common interests existing between the states 
of the New World and those of the Old. At the other extreme, 
neither do those concepts imply the existence of any absolute soli- 
darity between the countries of America, especially from the stand- 
point of foreign policy, and, above all, for the support of a state that 
causes international complications because of its improper proceed- 
ings. Such a view, besides being without any plausible foundation, 
would be extremely detrimental to the good fame and prestige of the 
states of the New World. 

The foundation and object of both solidarities is much more praise- 
worthy: to strengthen the relations naturally existing between the 
states of all America or between the Latin group of states, and due, 
in both cases, to the situation of those countries in the American 
continent; to study the common problems arising out of that situa- 
tion, and to endeavor to solve them uniformly in order to pursue a 
policy in conformity with their common interests. 

CHAPTEE FOTJETH 

I 

In the preceding chapter we have seen in what way the separation 
of Latin America from the mother country worked changes in the 
international community: it not only added new states with the 
similar constitutional characteristics to those already existing, but 
had a marked influence upon the rules governing these states because 
of the peculiar phenomena attending the development of these new 

various important matters were discussed, especially arbitration. In 1900, a 
" Spanish-American Social and Economic Congress " was held, the object of 
which, plainly stated, was to draw closer the bonds of every kind, and especially 
the economic, between the Spanish-American peoples. That assembly followed 
very closely the programme of the First Pan-American Conference, even going so 
far as to propose the establishment of a Spanish- American Bank. (See " Con- 
greso Social y Economico Hispano- Americano," two volumes, Madrid, 1902.) 
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members of the community. 9 * Now let us see briefly the nature of 
this influence. 

It has consisted: in the application, to international relations, of 
principles opposed to those obtaining at that time in Europe, and 
which existed only in the theory of philosophers and writers or in 
the ideas of the French Revolution; in the generalization of princi- 
ples which were barely recognized at that time in Europe, appearing 
in conventions entered into by one or two European states; in the 
development of problems sui generis or problems distinctively 
American ; in the uniform regulation of matters of especial interest 
to these Latin- American states ; and, finally, in the uniform regulation 
of questions of universal interest but on which a universal agreement 
is not yet possible. 

In regard to the first category, we have seen that the Latin- 
American states, at the beginning of the nineteenth century, in the 
same way as the United States at the end of the eighteenth century 
proclaimed and sustained by arms their right to independence from 
the mother country and to treatment not as rebels, but as belligerents. 
They proclaimed, furthermore, with the United States in the Monroe 
Doctrine, the liberty of all the states of America as a whole; that 
is to say, that they should not be subject to the interference of the 
European states; and at the same time, that the New World should 
not be considered open to colonization because the whole of it (even 
the regions unexplored and consequently, according to the principles 
then dominant, nulling) was already subject to the sovereignty of 
independent states. 95 

The equality of all the states of America was also recognized, in 
the sense that there should exist among them no political 
pre-eminence. 

si There has not been sufficient study given to the influence exerted by the dis- 
covery and conquest of America on the community of nations, especially in the 
development of the Law of Nations. In regard to this last, see Fernandez Prida: 
"Influencia del Descubrimiento y Conquista de America en el Derecho Inter- 
nacional" in his "Estudios de Derecho Internacional," Madrid, 1901, pages 
141-213. 

ss Not only do no territories " nullhts " exist on the American continent, but 
further, and in consequence thereof, no international value is given to the pos- 
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All these principles of independence, liberty, and equality of the 
American states, happily synthesized in the Monroe Doctrine of 
which the United States as the most powerful of those countries 
constituted itself the defender, were proclaimed at a time when 
attempts were being made in Europe against their liberty and inde- 
pendence by means of interventions, and when the equality of the 
states was denied by the system of the " balance of power " which 
was shared in by only the great powers. 

Erom the time of their proclamation, those principles have been 
"the basis of the international relations of the states of the New 
World, the basis, consequently, of what may be called "American " 
International Law. Those states, furthermore, contributed greatly 
towards the incorporation of those principles, later on, in " General " 
International Law. 

The Latin States of America also gave an example of interna- 
tional fraternity by joining together in conferences for the adoption 
of measures best calculated to maintain peace among them and for 
the development of their reciprocal relations. In those congresses 
they proclaimed two new principles, which were also opposed to 
those that up to that time had obtained in the general community of 
nations, and of which the United States, as in the case of the Monroe 
Doctrine, constituted itself the defender : the purpose of the enuncia- 
tion of these principles was to prevent the states of Europe from 
acquiring by any means whatsoever, even with the acquiescence of 
the American countries, any portion of the territory of these countries, 
or these latter countries from placing themselves under the pro- 
tectorate of a foreign state ; and, secondly, to prevent the occupation, 
more or less permanent, of any portion of the territory of an Ameri- 
can country by any state of Europe, even by title of war. 

session of certain regions held since time immemorial by native tribes not recog- 
nizing the sovereignty of the country within whose limits they find themselves. 
Two important consequences follow therefrom: that the occupation of those 
regions by the natives is a matter of internal public law of each country and not 
of International Law; and second, that the governments have, in certain cases, 
an international responsibility for the acts of the natives within their boundaries, 
even though those natives do not recognize the sovereignty of the state. 
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These principles, not yet recognized in " General " International 
Law, lie at the basis of the structure of "American " International 
Law. 

There has also been a desire on the part of some to proclaim as a 
principle of "American " International Law the territorial integrity 
of the states of the New World exactly as they were when they freed 
themselves from Spanish dominion — nullifying, in consequence, 
territorial secessions and annexations. But this has been no more 
than a noble ideal, and has not been given any practical application 
in the diplomatic history of America. 

The second contribution of the Latin states of America to the 
development of International Law, has been to proclaim and general- 
ize certain international principles or rules which had only barely 
made their appearance in Europe in the agreements of some few states, 
such as, the freedom of the seas, commercial liberty, the abolition of 
the slave-trade ; the declaration that the states should adopt adequate 
means tending to prevent the organization in their respective terri- 
tories of expeditions aiming at the disturbance of the public order 
of another state; with respect to the rights of the individual in his 
person, beliefs, and property ; equality between citizens and foreigners 
in the acquiring and enjoyment of civil rights; no extradition for 
political offenses; the fixing of a certain time to elapse and formali- 
ties to be gone through prior to the declaration of war ; the restriction 
and humanizing of war by land and sea, and especially the elimina- 
tion from the international concept all conflicts not between states ; 
the prohibition of the sacking of the towns and strongholds of the 
enemy even when taken by assault; facilities for neutral commerce; 
abolition of privateering; declaration that the neutral flag covers 
enemy's goods except contraband of war, and that blockades are not 
binding unless effective. These last three principles proclaimed in 
America as far back as 1848 were not recognized by all the states of 
Europe until the Treaty of Paris of 1856. 96 

86 Consequently, some American countries, in replying to the invitation to 
adhere to the resolutions of the Congress of Paris of 1856, stated that they had 
no difficulty in accepting because those resolutions were already forms of their 
foreign policy and incorporated in conventions already celebrated by them. 
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But the principle which they have most extensively proclaimed 
and systematically practiced before its acceptance by Europe, is the 
employment of peaceful means to prevent or settle international 
conflicts. The states of Latin America not only have proclaimed 
the principle of arbitration in their international conferences, and 
stipulated it in numerous conventions and practiced it in the conflicts 
in which they have found themselves involved, 97 but some of them 
have even established it in their constitutions. In fact, some con- 
stitutions declare that arbitration shall be stipulated in treaties as 
the means of avoiding conflicts (e. g., Constitution of Venezuela 
article 120 ; of Santo Domingo, article 101) ; others provide that be- 
fore resorting to war this pacific means of solution shall be tried ^e. g. 
Constitution of Santo Domingo, article 101 ; and of Brazil, article 
34). In the matter of arbitration, the reciprocal influence cf Europe 
and America is also worthy of note. 98 In the Second International 
Pan-American Conference optional arbitration was supported on the 
grounds that it was the result reached by the countries of Europe on 
this point. And in Europe, on the other hand, the policy of the 
American states has been cited as an argument in favor of obligatory 
.arbitration. 

In regard to the third and fourth classes of the contribution 
of the Latin States of America to the development of International 
Law — these are to be found in the train of problems sui generis 
that have grown out of civil wars and boundary disputes, of immi- 

" The Latin states have chosen as arbiter in their conflicts, governments of 
Europe, and rarely governments of America. This is due principally to the fact 
that they expect to find in those governments real impartiality and grounds for 
respecting their award. In conflicts between American and European states, only 
once has a Latin- American government been chosen arbiter, — in the conflict 
between England and the Argentine Republic occasioned by damages claimed by 
the former from the latter because of the closing of the port of Buenos Aires to 
six English merchantmen which had touched at Montevideo, which port had been 
declared blockaded by the Argentine government. By virtue of the stipulation in 
the protocol of July 15, 1864, the question was submitted for arbitration to the 
government of Chile, which, after hearing the dictamen of the Supreme Court of 
Justice, rendered its decision on the 1st of August, 1870. 

98 Regarding arbitration in Latin America, see Toro : " Notas Sobre Arbitrage 
Internacional en las Republicas Latino-Americanas " (Santiago de Chile, 1898) ; 
also Quesada: "Arbitration in Latin America" (Rotterdam, 1907). 
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gration and the attraction of European capital (which we have 
already had occasion to mention) the creation of situations distinct- 
ively American, among which the principal and most characteristic 
is the hegemony of the United States in the New World. 

The fifth and sixth forms of contribution are of no less conse- 
quence than the preceding. A perusal of the conventions and resolu- 
tions subscribed to in the Pan-American Conferences will suffice to 
enable one to form an idea of the number and importance of those 
that refer exclusively to American interests, and of those that refer 
to matters of general interest on which a world agreement is not yet 
possible. 

ii 

Not only has the contribution of Latin America to the develop- 
ment of International Law been of vast proportions, but the manner 
in which the contribution has been made has also been of the most 
important consequence to that same law. It has shown, in fact, most 
clearly that although the general community of nations possesses 
solidarity and recognizes the same international precepts, those pre- 
cepts are not always universal, that is to say, they are not applied 
in all cases and in like manner on both continents. The difference 
between the origin and international development of the Old and 
New Worlds has brought about, as a necessary consequence, that there 
have been and are still some precepts of International Law uni- 
versally recognized by the states of Europe, which, however, are not 
applicable to the American continent; furthermore, that there are 
on this continent problems sui generis in character, or distinct- 
ively American; and that the states of the New World have regu- 
lated by conventions subscribed to by all of them, matters of interest 
to them alone ; and, finally, that those states have been able to settle 
in the same way questions of universal interest but which have not 
yet been thus regulated by the states of Europe. 

These differences, far from destroying the universal community of 
nations, on the contrary strengthen it, because they place it on its 
proper bases in as much as they reflect the differences that exist 
between the constituent elements of that community. To pretend that 
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all the states that form the community of nations should be always gov- 
erned by the same identical rules, would be equivalent to a denial of 
the right of groups of nations of special origin and geographical 
situation to develop in conformity to their nature when they are able 
to so develop without destroying any of the fundamental principles 
on which that community rests. Nor can it be said that this thesis 
runs counter to the general tendency of modern society in the direc- 
tion of international solidarity, for this solidarity does not mean that 
they should always be governed by the same unvarying rules, but 
rather that they should all observe those rules which permit them to 
develop individually, each in accordance with his best interests. Nor 
can an objection be raised at this point on the ground that it is im- 
possible to admit the existence of a separate International Law for 
each continent, one American and the other European ; in truth, we 
have already seen that the doctrines of International Law, especially 
the fundamental ones, are fully accepted by both hemispheres as- 
being the fruit of a common civilization. So the question is not as to 
whether two independent systems of law should be recognized but one 
quite different. Starting from the basis of the unity and universality 
of International Law, the problem is only how to correct the uncon- 
ditional and absolute character of some of its doctrines. 

Out of these five groups of questions which exist only in the New 
World spring what we term "American " International Law — 
though this expression may be ambiguous and has been employed 
many times with different meanings, many of them utterly 
unacceptable." 

99 One of the acceptations of the term is that of " a collection of concrete cases 
in international questions which have occurred in America." In this sense the 
expression has heen taken hy Pradier-Fodere' : " Traits de Droit International 
Public Europeen et Americain," and Seijas: "El Derecho Internacional Hispano- 
Americano Publico y Privado" (Caracas, 1884). 

In this connection, some publicists of the United States have gathered together 
and classified methodically the international questions which interest their country 
and which have been the subject either of conventions, or of diplomatic negotia- 
tions, or of decisions by tribunals of justice. These works also have been referred 
to as American International Law : e. g., Wharton : "A Digest of the International 
Law of the United States," and Moore: "A Digest of International Law," 8 vols. 
(Washington, 1906). 
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Not a few of the difficulties between European and American states 
have arisen because the fact of the existence of an "American " Inter- 
national Law has never been clearly proved, though it is the most 
important point untouched in the study of International Law. 

in 

As a conclusion to the present work, we believe it useful to draw 
an outline classifying systematically and indicating in a manner dis- 
tinct from that of the previous section the principal matters included 
in our subject of "American " International Law. 

Another meaning given to that term is in contradistinction to " European " 
International Law: to indicate that there is an antagonism of interests between 
the Old and the New Continent. In this sense, the existence of an "American " 
International Law provokes, and justly, warm protests on the part of the states 
of both hemispheres, as it is clearly absurd to hunt for and suppose antagonisms 
where everything should tend toward solidarity. And because of the expression 
having been taken in this acceptation, some members of the First and Second 
Pan-American Conferences denied the existence of an "American " International 
Law. (See " Conferencia Internacional Americana," official edition, Washington, 
1890, Vol. II, pages 969-970.) Compare "Actas y Documentos de la Segunda 
Conferencia Pan-Americana," Mexico, 1902, Vol. I, pages 342-343. 

A third acceptation of the term indicates by the expression "American Public 
Law " and even " South American Public Law " ( e. g., in the preamble of the 
treaty of April 20, 1886, between Peru and Bolivia, settlement of boundaries) the 
solidarity of interests existing between the states of these groups. 

A fourth acceptation is in the sense of " the international rules which the 
states of America expressly recognize in the Pan-American Conferences and to 
which they give great importance." In this sense, the First Pan-American Con- 
ference recognized arbitration, and the Second Conference recognized the principles 
stated in the three conventions signed at the First Hague Conference as rules of 
"American International Law." 

Finally, a fifth acceptation of the term considers as rules of "American " 
International Law certain principles " sui generis " which it is sought to estab- 
lish as a privilege for America because of their being of vital interest to that 
portion of the world and which form an exception to the general precepts of the 
Law of Nations. A like application is made to the Drago Doctrine by its author 
himself. (See, regarding this acceptation, Drago: "Les Emprunts d'Etat et 
leurs Rapports avec la Politique Internationale " in the " Revue Generate de 
Droit International Public," Vol. XIV (1907), pages 271 in fine and 287. Com- 
pare Moulin: "La Doctrine de Drago" in the same Revue, Vol. XIV, pages 466 
and 468. 
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PROBLEMS EXISTING IN EUROPE AND WITHOUT APPLICATION ON THE 
AMERICAN CONTINENT: 

1. The political " balance of power." 

2. Principal manifestations of imperialism: 

(a) colonial system; 

(b) zones of influence or hinterland. 

3. International condition of certain states or portions of territory: 

(a) personal and real union; 

(b) semi-sovereign states; 

(c) protected states ; 

(d) free colonies; 

(e) perpetually neutral states. 

4. International problems relative to population: conditions of 
emigration. 

PROBLEMS OF SPECIAL INTEREST TO THE AMERICAN CONTINENT ! 

Problems relative to the international condition of the continent: 

(a) virtual occupation and effective occupation of the entire 

continent; the consequences from the international 
standpoint ; 

(b) international effect which a movement of independence 

of the European colonies existing in America would 
have; 

(c) transfer of those colonies from one country to another; 

(d) occupation, especially by title of war, of any portion of 

American territory by a European country ; 

(e) international situation of the islands and polar regions 

of antarctic America; to what extent they may be 
acquired by occupation or be included within the zones 
of influence of European or American states. 

2. Problems relative to the possible limitation of the sovereignty 
of the states of America: 
(a) limitations which may exist in some of the diplomatic 
negotiations of the Latin- American republics, especi- 
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ally in regard to the submitting of their sovereignty 
to a European state; 

(b) voluntary cession or lease of a portion of American terri- 

tory to a European state ; 

(c) voluntary incorporation of one American state into 

another ; 

(d) voluntary secession of a state ; 

(e) annexations and concessions of contested territories. 

3. Problems relative to the territorial concessions which a state 

may make: 

(a) leases or concessions of portions of territory made to 

foreign states or syndicates ; their results ; 

(b) international condition of those concessions when the 

conceding state delegates to the concessionary certain 
attributes of its sovereignty. 

4. Problems relative to the delimitation of boundaries: 

(a) delimitation of boundaries, principally between more 

than two countries ; 

(b) value of natural boundaries ; 

(c) uti possidetis of 1810 ; its origin, object, and scope ; 

(d) rights and duties of contesting states, in territory con- 

tested, during the contest ; 

(e) value of the concessions made by one contestant state 

over a zone of contested territory, which, by arbitral 
award or otherwise, remains in the possession of the 
other contestant. 

5. Problems relative to the routes of communication: 

(a) international situation of the routes of communication 

which may unite and those which actually do unite 
the two great oceans ; 

(b) the Pan-American Railroad ; 

(c) the international rivers. 

6. Problems relative to the increase of population of the states: 

(a) conditions of immigration ; 

(b) states, before the public law of each state, of the portions 

of territory peopled exclusively by colonists of the 
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same nationality; the influence upon international 
relations ; 
(e) likewise when the colonists are of different nationalities. 
1. Problems relative to the responsibility of the states: 

(a) responsibility which European governments impose on 

some American states because of injuries occasioned 
to their citizens as a result of civil wars, strikes, or 
other internal disorders ; 

(b) responsibility of states for the acts of insurgents who 

have succeeded so far as to constitute a new govern- 
ment but have afterwards been suppressed ; 

(c) the abuse of the employment of diplomatic agencies, 

practiced by some European states in support of their 
citizens ; 

(d) naval demonstrations and other methods of intimida- 

tion resorted to by those same nations in support of 
their diplomatic claims; 

(e) responsibility of the American governments for acts of 

savage tribes inhabiting territory under the sover- 
eignty of those governments, but not under their 
effective authority; 

(f ) likewise for acts of native tribes under their sovereignty 

and authority; 

(g) likewise for acts of nomad tribes while crossing the 

frontiers of their territory; 
(h) likewise for the acts of civilized individuals or native 
tribes committed in disputed territory. 
8. Problems relative to the attitude which the states of America 
should observe in case of civil war in another state of the 
same continent: 

(a) in case the civil war results in secession ; 

(b) to what extent they should observe neutrality in case of 

civil war, and the best manner of observing it ; 

(c) international measures best suited to prevent or suppress 

civil wars. 
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PROBLEMS WHICH, BECAUSE OF THE SPECIAL POLITICAL ECONOMIC 
OR SOCIAL CONDITIONS OF THE STATES OF AMERICA, RECEIVE OR ARE 
LIKELY TO RECEIVE A SOLUTION DIFFERENT FROM THAT WHICH THEY 
RECEIVE IN EUROPE : 

1. Federal States. 

2. Confederations. 

3. Nationality. 

CONVENTIONAL INTERNATIONAL LAW IN AMERICA! 

1. Basis of the codification of Public and Private International 
Law. 

2. Conventions of universal character. 

3. Conventions of a Pan-American character. 

4. Conventions of a Latin-American character. 

IV 

In spite of the obvious existence of an "American " International 
Law in the acceptation which we have just indicated, it has not been 
studied nor even clearly stated by the publicists either of Europe or 
America. American publicists, in treating any matter whatever of 
an international character, have simply followed the doctrines and 
diplomatic precedents of Europe, without inquiring whether or not 
such doctrines and precedents are in conformity with the fundamental 
institutions or the peculiar manner of life of the states of the New 
World. 

The only publicist who seems to have grasped the idea of an 
"American " International Law is Alcorta; 100 but he has not expressly 
affirmed its existence nor indicated its fundamental characteristics, 
nor, much less, the matters which constitute it. On the contrary, 
he follows invariably the doctrines of the other European writers. 
Moreover, in his " Curso de Derecho Internacional Privado " 
(Buenos Aires, 1887) in the chapter on " Nationality," he does not 

ioo Alcorta : " Cours de Droit International Public," Vol. I ( the only one pub- 
lished), Paris, 1887, Preface, Chap. II, No. II; Chap. IV, Sec. No. VI. 
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even declare the distinctively American characteristics of that institu- 
tion and its peculiarities in the countries of this continent. 

If we are to arrive at any practical conclusion, it is that the pub- 
licists of the New World should occupy themselves particularly with 
the study of the matters constituting "American " International Law,, 
clearly pointing out its salient features so that the countries of 
America may be able to follow a uniform policy on those matters. 

And this is all the more necessary, because, with the increasing 
economic development of these countries will come new problems 
which will necessitate new norms of foreign policy — problems which 
may become grave dangers if the states involved are not prepared 
promptly to solve them on the basis of clear and well-defined 
principles. 101 

Alejandro Alvarez. 

101 At the Third Latin- American Scientific Congress, which was held in Rio 
Janeiro in August, 1905, we, in our capacity of delegates of Chile, presented a 
motion to have that assembly recognize the existence of an "American " Inter- 
national Law in the sense which we have just indicated, and recommend its study 
in the universities of the New Continent. We solicited, likewise, that all the 
questions to be considered in the next Congress, to be held in Santiago in Decem- 
ber, 1908, should be exclusively of an American character. 

At the first Pan-American Scientific Congress, held at Santiago, Chile, in 
December, 1908, the following resolution was moved by the writer, and adopted: 
" The First Pan-American Scientific Congress recognizes that in the New World 
there exist problems sui generis or of a character completely American; and 
that the states of this hemisphere have regulated by means of more or less 
general treaties, matters which interest only themselves or which, though of a 
universal interest, have as yet not been incorporated in a world-wide convention. 
In this last case there have been incorporated in international law principles of 
American origin. The sum of these materials constitutes what may be called 
American problems and situations in international law. The Congress recom- 
mends to all states of this continent that in their faculties of jurisprudence and 
the social sciences special attention shall be given to the study of this subject." 



